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DUTY TO SEEN TRESPASSERS. 


M?** the seen trespasser recover for injuries alleged to have 

been negligently inflicted upon him by the active inter- 
vention of the landowner?! Some authorities say yes, others no. 
For convenience in discussion the former may be called the Michi- 
gan rule, the latter the Massachusetts rule. By the Michigan 
rule the fact that the trespasser’s presence is known has an im- 
portant relation to the burden of conduct imposed upon the land- 
owner. He is thereafter bound to exercise ordinary care with 
reference to the intruder. “Where a trespasser is discovered 
upon the premises by the owner or occupant, he is not beyond the 
pale of the law, and any negligence resulting in injury will render 
the person guilty of negligence liable to respond in damages.” ? 
By the Massachusetts rule, as usually stated, he is under no such 
obligation; his sole duty being to abstain from intentional in- 
jury. ‘The conduct which creates a liability to a trespasser in 
cases of this kind has been referred to in the books in a variety of 
ways. . . . Plainly it is something more than is necessary to con- 
stitute the gross negligence referred to in our statutes and in de- 
cisions of this court. The term ‘wilful negligence’ is not a strictly 
accurate description of the wrong. But wanton and reckless neg- 


1 The term “landowner ” is used throughout this article to designate one in the 
possession of land, whether it be as owner of the fee or under a lesser right. It includes 
all against whose possession the trespass is an offense. 

2 Herrick v. Wixom, 121 Mich. 384, 80 N. W. 117, 81 N. W. 333 (1899). 
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ligence in this class of cases includes something more than ordi- 
nary inadvertence. In its essence, it is likea wilful, intentional 
wrong.” 

The rule of non-liability to unknown and unsuspected trespass- 
ers for injuries inflicted upon them has hardly ever been doubted. 
While the true ground upon which the conclusion rests has not 
always been stated, yet it seems now to be generally recognized. 
The defendant is not liable, because he has not been guilty of a 
breach of any duty owed to the plaintiff.‘ This bald statement of 
the law’s conclusion on the matter is all that is ordinarily needed 
in that class of cases. It is usually enough to know that a recov- 
ery is denied. But when we pass to the more troublesome ques- 
tions touching the rights of trespassers whose presence is known, 
it becomes desirable to ascertain the reason why there is no duty to 
use care toward the unknown but actually present trespasser. Is 
the reason one equally applicable in both cases? If so, of course 
one plaintiff should stand no better (or worse) than the other. 
But if the reason for the rule as to unknown trespassers is found 
to be the lack of knowledge of the situation, then there is good 
ground for applying a different rule in cases where the reason for 
this one does not exist. 

It may aid in the subsequent discussion to call to mind some 
of the elements of negligence as defined in law. The actor is 
judged by an external standard. ‘The law works only within the 
sphere of the senses. If the external phenomena, the manifest 
acts and omissions, are such as it requires, it is wholly indifferent to 
the internal phenomena of conscience.” * Once it was thought 
this standard varied with varying situations, and degrees of neg- 
ligence were laboriously if not very practically defined. But we 
are long past this stage of the law, in theory at least. It is now 
seen that one standard should apply in all cases. Ordinary care 
under the circumstances fits every case, and leaves the variation 
where it belongs. The precaution required is greater or less in 
proportion to the environment of the actor. If the existence of 


8 Bjornquist v. Boston & Albany Railroad Co., 185 Mass. 130, 134, 70 N. E. 53 
(1904). 

4 Judge Jeremiah Smith, in 25 Harv. L. REv. 238, 242 et seg.; Garland ». Boston & 
Maine Railroad, 76 N. H. 556, 86 Atl. 141 (1913). 

5 Holmes, Common Law, 110. 
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circumstances is in doubt, the facts are settled in the usual way. 
So, too, if the sufficiency of the acts done or omitted to satisfy the 
standard is questionable, that issue is left to the jury. 

Is the rule of ordinary care under the circumstances of universal 
application, or are there instances where it does not apply? The 
logical answer is that the rule should have no exceptions. Calling 
as it does for reasonable conduct, and no more, why should there 
be any situation in which it is not the true guide to and test of 
lawful conduct? 

It may be said that the unanimous holding that there is no 
duty to use care toward the unknown trespasser shows that the 
rule is not universal. But there is no exception here, for the pres- 
ence of the unknown trespasser is not, either in law or in fact, a 
circumstance which ought to or could influence the landowner’s 
conduct. Conduct is influenced by the impression made upon the 
individual by what he knows, or thinks he knows. Sometimesthe 
law says what he ought to know is to be added to his actual infor- 
mation. But neither in fact nor by fiction of law is one charged 
with knowledge not possessed, and which he is not in any sense in 
the wrong for not possessing. The presence of the unknown tres- 
passer is not a circumstance as the word is here used. 

It is dangerous to strike a stick of dynamite. But if one strikes 
it reasonably believing it to be a bit of kindling wood, his act is 
not shown to be wrongful by proving the concealed ingredients 
of the object dealt with. He was not called upon to act with refer- 
ence to dynamite.® 

The stereotyped statement of the rule that as to the unknown 
trespassers the landowner owes no duty to use care, is likely to 
mislead. It more than half implies that the situation is one where 
care could be exercised, if the law demanded it. But their unknown 
presence is to him the equivalent for their absence. It is non- 
existent as to him. It is not related to his acts and therefore can- 
not control or modify his conduct. How could one use care towards 
a person or an object whose existence was unknown and unheard 
of? ‘A choice which entails a concealed consequence is as to that 
consequence no choice.” ” 


6 “Relatively to a given human being, anything is accident which he could not fairly 
have been expected to contemplate as possible and therefore to avoid.” Holmes, Com- 
mon Law, 94. | 7 Holmes, Common Law, 94. 
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If it be urged that the landowner should proceed with caution 
upon a vague general theory of always looking ahead, how much 
is he to take heed to his ways? The duty is to use care propor- 
tionate to the reasonable apprehension of danger to others. Where 
there is no reason to apprehend any danger, because no persons 
are or are likely to be present, one factor is lacking, and the amount 
of care required is reduced to zero. But when this factor is present, 
it inevitably follows that a result expressed in positive terms will 
be reached. Toward known circumstances one can and should act 
reasonably. It is impossible to act toward unknown facts. 

So far as the unknown trespasser is concerned there is no excep- 
tion to the rule of ordinary care, and we come to the case of the 
known trespasser with a rule as yet unimpaired. If the Massachu- | 
setts rule as to the seen trespasser is the correct one, then it is true 
that the rule of ordinary care is not universal, and a time comes 
when one may lawfully fail to use such care toward a person whose 
presence is clearly understood. So long as the actor stops short of 
inflicting an intentional injury, he is not a wrongdoer before the 
law. No satisfactory reason for thus infringing upon the rule of 
reasonable conduct has been given. The one most frequently ad- 
vanced is that the plaintiff cannot by his own wrong (i. e. his tres- 
pass) impose a duty toward him upon the innocent landowner.*® 
The plaintiff’s wrong may be, and frequently is, a sufficient answer 
to his claim to recover; but this is because of his fault, not the 
defendant’s freedom from fault. 

Why, then, is not the Massachusetts rule well enough in its 
results? If it is true that the plaintiff’s wrong had a part in caus- 
ing his injury, why should he recover from one who at the most 
was only a joint tortfeasor with him? There can be but one 
logical answer to this.? When they are joint wrongdoers neither 
should recover from the other. But cases frequently arise where 
that is not the situation, cases where the wrong of one is the mere 


8 It would appear, however, that this is not the reason in Massachusetts, for the 
doctrine that the landowner is liable only for what is called reckless or wanton conduct 
is applied in suits brought by licensees, the same as in the case of a trespasser. West 
v. Poor, 196 Mass. 183, 81 N. E. 960 (1907); Jones ». New York, New Haven & Hart- 
ford Railroad Co., 211 Mass. 521, 98 N. E. 607 (1912); Heinlein v. Boston & Provi- 
dence Railroad Co., 147 Mass. 136, 16 N. E. 698 (1888). 

® Assuming, of course, that the doctrine of comparative negligence is not to be 
considered. 
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occasion for, while that of the other is the active cause of, the 
injury. It is not the purpose of this article to discuss the scope 
of the “ last clear chance” doctrine. It is enough to say that even 
those jurisdictions where the doctrine has been denied,! recog- 
nize that there must be some limit to legal causation short of the 
remote effects of a long past and completed transaction. It is this 
phase of the subject which courts following the Massachusetts 
rule have failed to sufficiently consider. It is undoubtedly true 
that a trespass is a continuing wrong; but unless it is of worse 
degree (in law) than negligence, there seems to be no valid reason 
for denying the application of the last clear chance doctrine. The 
principle applies when the plaintiff’s fault consists of a positively 
illegal act, the same as when his fault is only one of omission." 
It is sometimes said that the Michigan rule places the tres- 
passer upon a par with those who are present as of right. But 
this is not true if the rule is limited as it should be. The fact that 
the trespasser is a wrongdoer is neither overlooked nor condoned. 
He is at once told that he must show that at the time of the injury 
right conduct on his part would not, while like conduct on the 
defendant’s part would, prevent the mishap. For example, the 
trespasser walking along a single track railroad can at any time 
get off the right of way. He can cease from his sinning long after 
the negligent engineer can stop the oncoming train. In such a 
case there can be no recovery.” But if he is walking over a long 
trestle the situation may be reversed. The engineer may be able 
to take the steps necessary to avoid trouble long after it has be- 


10 Pennsylvania Company ». Sinclair, 62 Ind. 301 (1878). 

11 Black v. New York, New Haven & Hartford Railroad Co., 193 Mass. 448, 79 
N. E. 797 (1907). But while a last clear chance theory is here applied in the case of 
a trespasser, it is still insisted that even when the plaintiff’s wrong has become a mere 
condition, the duty to use ordinary care under the circumstances is not owed to him. 
Although it is held that his wrong has ceased to be a cause of the injury, it is still treated 
as an excuse for lack of ordinary care on the part of the defendant toward a known sit- 
uation. The fact that the plaintiff is a trespasser is counted against him in double 
measure. First it relieves the defendant from any obligation to use ordinary care; 
and beyond that, the plaintiff must show that it has ceased to be a cause and has be- 
come merely a condition of the infliction of injury upon him. The injustice of this rule 
is recognized in a degree by the earlier cases which hold that in actions for wanton 
wrongs contributory negligence is not a defense. Aiken v. Holyoke Street Railway Co., 
184 Mass. 269, 68 N. E. 238 (1903). 

® Batchelder v. Boston & Maine Railroad, 72 N. H. 528, 57 Atl. 926 (1904). 
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come impossible for the trespasser to escape. In this case he may 
recover. In both cases the defendant is a wrongdoer. In one he 
escapes liability because of the concurrent fault of the plaintiff, 
while in the other that fault merely affords an occasion for the 
infliction of injury.” In a sense it is true that the wrongful act of 
the plaintiff imposes a duty upon the defendant; but in a broader 
sense it is not true. It is the plaintiff’s present situation that plays 
a part in imposing the duty. The fact of his presence calls for a 
certain modification of proposed action. Future action is under 
consideration, and should be governed by present facts. These 
facts are not made non-existent by proof that they ought not to 
exist. They are here, and the landowner must act in reference to 
them, whether he wishes to or not. They have become a part of 
the causes moving him to action or non-action. They may have 
great or little weight in influencing his reasonable conduct; but 
to say that they have no weight seems a manifest denial of an 
evident truth. Men do take such situations into account, and 
take some precaution in consequence. 

The trespasser is on a less favorable footing than the invitee in 
another respect. The landowner is held to the care of the average 
man in each case. It may be and probably is true that the ordi- 
nary man takes more precaution for the protection of those he has 
invited upon his premises, or of those even to whose presence he 
only consents, than he would for the benefit of the known intruder. 
In each case he would act up to the standard fixed by law. There- 
fore it is not inappropriate to instruct the jury that the fact the 
plaintiff was a trespasser is one of the circumstances they should 
take into account in determining the amount of precaution re- 
quired to make an equivalent for the conduct of the average man. 
It is equally proper to withdraw certain cases from the jury upon 
the same ground." 

These two propositions, seem to differentiate the trespasser quite 
definitely from the invitee, to put him in a class by himself, and 
that as distinctly below those who enter rightfully as his wrongful 
entry ought to require. He must prove that such entry and his 


8 Cool. Torts, 1 ed., 674. 
4 This position is forcibly argued in some of the cases which apply the Massachu- 
setts rule. Bjornquist v. Boston & Albany Railroad Co., 185 Mass. 130, 70 N. E. 53 
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continued wrongful presence merely furnished an occasion for 
the defendant’s subsequent negligent conduct; and the de- 
fendant’s conduct is to be judged by that of the average man 
toward trespassers under similar conditions. 

It has been said in connection with this subject that “no 
distinctions which are not susceptible of clear statement and com- 
prehension, and which when stated do not appeal to common 
sense, can be of any real value or entitled to a permanent place in 
the law.” That is, the proposition should be one that can be 
effectively argued to a jury. Certainly this rule squarely meets 
the test. That men should always be reasonably careful, must 
be the pole star in that branch of the law which, professedly at 
least, has its beginning and its ending in reasonable conduct. 

But it is further said that while the Michigan rule as to the 
known trespasser may be well enough, taken by itself, there are 
great difficulties in also holding that there is no such duty toward 
unknown trespassers; that the two positions are inconsistent, 
and one or the other should be abandoned. What, it is asked, is 
the difference between seeing the trespasser’s head through a car 
window, and seeing the side of a car in which travelers are expected 
to be, and among whom a trespasser is present? 

In the first case the intruder is actually seen. No question of 
anticipation is involved. His presence is known; and, being 
known, it inevitably becomes one of the circumstances under 
which the defendant acts. But in the second case the plaintiff is 
not seen, and we are at once brought to the question of anticipa- 
tion. How much ought the oncoming motorman to anticipate? 
Whose presence had he some knowledge of—the public generally 
or a certain class? He had no knowledge of the actual presence of 
the trespasser, and no information of the likelihood of such pres- 
ence. Wherein, then, is there reason to charge him with notice 
simply because he knew persons of another class, whose classifi- 
cation was the reason for and justification of their presence, were 
to be expected? Of course it would be no excuse for failure to 
anticipate to say that only fat men had appeared before, whereas 


% By Dean Thayer, whose stimulating discussion of this subject has been of the 
greatest assistance to the writer. His idea is more fully expressed in the last number 
of the Review, ante, p. 318. Public Wrong and Private Action, by Ezra Ripley 
Thayer, 27 Harv. L. Rev. 317. 
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the plaintiff was lean. The classification would fail to classify in 
any respect material to the question at issue. But when the 
classification is based upon the same facts as the reason for antici- 
pation, it becomes an essential part of the situation. The motor- 
man had occasion to anticipate the presence of passengers. Their 
probable presence was a circumstance with reference to which he 
was bound to act. On the other hand, the presence of unknown and 
not to be anticipated trespassers was not a circumstance. Not 
only is it true that reason does not demand that he act with refer- 
ence to them, but it is difficult to perceive how he could so act. 
The distinction between this case and that of the seen trespasser 
is fundamental. In the case of the seen trespasser his presence 
became a circumstance (however unwelcome) with reference to 
which the actor was bound to shape his future conduct, so far as 
reason demanded. 

There are always border line cases which severely test any rule; 
hence litigation, disagreeing juries, and dissenting opinions. Most 
distinctions in law are of degree rather than of kind. The ques- 
tion whether it would be better policy on the whole to make men 
responsible for all the consequences of their acts has not here been 
taken into consideration. It has been assumed that “the coarse 
and impolitic principle that a man acts always at his peril,” ™ has 
not as yet been sufficiently approved by mankind in general to 
be taken account of in this discussion. It is still true that a line 
must be drawn somewhere. The adherents of the Michigan rule 
have sought to draw it by the rule of reason. It appears to them 
that the Massachusetts doctrine is a denial of the applicability of 
that rule in certain cases; that it says in effect that an unintended 
trespass is a greater wrong than negligence, so much greater that 
its commission makes the doer of the deed an outlaw from the 
otherwise universal rule of reasonable conduct. 

Appeal is also made to authority. It may be said that in most 
jurisdictions the Massachusetts rule is adopted, or the Michigan 
rule is denied. A study of the precedents is highly instructive. It 
illustrates the steady, if often unacknowledged, progress of reason 
in its advance against an arbitrary rule. It is true that courts in 
many jurisdictions have declared the Massachusetts rule to be 


16 Holmes, Common Law, 163. 
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the law; but it is also true that a majority of these courts have 
applied the substance of the Michigan rule. In a few states the 
rule less favorable to the plaintiff has been consistently adhered to. 
Massachusetts is the most notable example of this class.!7_ The 
use of such misleading terms as “wilful negligence” '* has been 
disapproved of, and it is said that the wrong is “‘in its essence 
. . . like a wilful, intentional injury.” In these jurisdictions 
proof of negligence, even of ‘“‘gross negligence,” is not enough.?° 

But many of the cases from other states which declare an ad- 
herence to the form of the rule deny its substance, when it comes 
to a practical application. For example: A declaration that 
negligence is not wilfulness, and that the landowner “ owes the 
trespasser no protection against negligence,” seems a strong state- 
ment of the Massachusetts rule. But when this is immediately 
followed by a holding that it does ‘‘owe him the duty of all reason- 
able effort to avoid injuring him when his presence and his own 
inability to avoid injury are known to it,” * it becomes evident 
that the Michigan rule is the one in fact applied. 

One other instance will suffice to illustrate the point. “The 
only duty the company owed him was not to wantonly or wil- 
fully injure him. Had its employees seen him in time to save him, 
it would have been their duty to use ordinary care to do so.” 
These and other cases, of a similar tenor, show that, consciously or 
unconsciously, courts are impelled toward the rational rule of 
conduct, even in the face of a supposed legal principle to the 
contrary. 

Judge Cooley seems to have entertained the view that calling 
negligence recklessness added something to the situation. “Tf, 


_17 The tendency of the earlier cases in that state was toward the Michigan rule. 
In Lovett v. Salem & South Danvers Railroad Co., 9 Allen 557 (1865), that rule is 
stated with approval. But the rule now applied was announced a few years later, 
apparently upon the authority of cases relating to the condition of premises, and with- 
out considering whether a different principle applied to cases of active intervention 
after the trespass was known to the defendant. Johnson v. Boston & Maine Railroad, 
125 Mass. 75 (1878); Morrissey v. Eastern Railroad, 126 Mass. 377 (1879). 

18 Barstow v. Old Colony Railroad Co., 143 Mass. 535, 10 N. E. 255 (1887). 

19 Bjornquist v. Boston & Albany Railroad Co., 185 Mass. 130, 70 N. E. 53 (1904). 

20 Santora v. New York, New Haven & Hartford Railroad Co., 211 Mass. 464, 98 
N. E. 90 (1912). 

% Parker v. Pennsylvania Company, 134 Ind. 673, 34 N. E. 504 (1893). 

2 Huff v. Chesapeake & Ohio Railway Co., 48 W. Va. 45, 35 S. E. 866 (1900). 
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therefore, the defendant discovered the negligence of the plaintiff 
in time, by the use of ordinary care, to prevent the injury, and 
did not make use of such care for the purpose, he is justly charge- 
able with reckless injury, and cannot rely upon the negligence 
of the plaintiff as a protection.” Yet in his next sentence the 
fallacy is exposed. ‘Or it may be said that in such a case the neg- 
ligence of the plaintiff only put him in a position of danger, and 
was, therefore, only the remote cause of the injury, while the 
subsequent intervening negligence of the defendant was the proxi- 
mate cause.” % Eliminating from the list of supporters of the 
so-called intentional injury rule, those which qualify it in some 
such manner as those just quoted, it appears that the authorities 
are pretty evenly divided. 

One other point deserves consideration. The Massachusetts 
rule is advocated because it is practical. It is said that the propo- 
sition it stands for is easily understood and readily applied by 
juries, while the Michigan rule involves reasoning too subtle and 
distinctions too fine to be comprehended by those not expert in 
such matters. And this leads to the inquiry, what does the Mas- 
sachusetts rule mean? A similar inquiry has often been made 
concerning the Michigan rule, and the question has been much 
discussed. Close cases and perplexing situations have sometimes 
made it appear over refined; and attempts to treat questions of 
fact as though they were problems in law have led some to the 
conclusion that the rule is vague and uncertain. On the other 
hand, it has been assumed in many cases that the phrase “‘in- 
tentional injury” was a very simple one, and hence a very desir- 
able one to incorporate in the law. Is it simple? 

An act may be intentional in the sense that the actor under- 
stands that he is performing it and. wills to do so, yet wishes some 
of its known consequences might be avoided. Or the intent may 
go beyond this and include not merely the will to do the act, but 
also the desire that all the consequences follow. One may often 
feel compelled to cause results he wishes he could avoid, or he may 
cause them for their own sakes. He may regret that his passing 
team will bespatter the foot travelers with mud, yet he must 
drive on. He does the act intentionally, fully understanding and 


% Cool. Torts, 1 ed., 674. 
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anticipating the results to pedestrians, but without wish to do 
them harm. Again, he travels on the muddy side of the way when 
the other side is dry ground, intending to thereby bespatter people 
on the sidewalk. He drives on the muddy side for that reason. 
This time his state of mind includes an element which was wanting © 
in the earlier case. If this were the element to which the Massa- 
chusetts rule refers there would be no liability unless it were shown 
that the damage (or some damage) had been done because the 
defendant desired to inflict injury; or, as has been said in another 
connection, unless the damage was done “for its own sake.” 4 

Such a theory of liability is denied by high authority. “It 
must be borne in mind that the law only works within the sphere 
of the senses. If the external phenomena, the manifest acts and 
omissions, are such as it requires, it is wholly indifferent to the 
internal phenomena of conscience. A man may have as bad a 
heart as he chooses, if his conduct is within the rules. In other 
words, the standards of the law are external standards, and, how- 
ever much it may take moral considerations into account, it does 
so only for the purpose of drawing a line between such bodily 
motions and rests as it permits, and such as it does not. What 
the law really forbids, and the only thing it forbids, is action on 
the wrong side of the line, be that act blameworthy or other- 
wise.” * The rule, then, should be stated, not in terms of morality, 
but of acts permitted or prohibited. The defendant must be 
judged by the surrounding circumstances, including of course 
his own knowledge of them (actual or imputed), but excluding 
the desire which moves him to action. 

While some of the cases seem to indicate that state of mind 
is the important thing, at the same time they say that the state 
of mind can be shown only by inference from the surrounding cir- 
cumstances.* All of which leads back to the proposition that 
the test really applied is not state of mind but reasonableness of 
conduct. The question is not what this man thought, but what 
ought he to have thought, or apprehended, as a reasonable being? 
If this position is correct, it follows that mere intent to inflict in- 


* Vegelahn v. Guntner, 167 Mass. 92, 44 N. E. 1077 (1896). Dissenting opinion of 
Holmes, J. 
% Holmes, Common Law, 110; Commonwealth ». Pierce, 138 Mass. 165 (1884). 
% Bjornquist v. Boston & Albany Railroad, 185 Mass. 130, 70 N. E. 53 (1904). 
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jury is not sufficient to create liability. It must be shown further 
that such intentional interference with the person of the tres- 
passer was unreasonable. The law is so stated in the leading case 
just cited. If intent is shown, the lesser and essential element of 
' knowledge that certain consequences will probably ensue is also 
shown. But this is the only importance’ to be attached to the 
fact that the act was induced by an evil purpose. 

Two farmers set out to mow their fields. Each knows a tres- 
passer is in his path. One runs the intruder down, with an intent 
and a desire to do him injury. The other has the same knowl- 
edge, and does exactly similar acts, with a belief that the tres- 
passer in his field will get out of the way, and without desire or 
intent to inflict injury. If the actor’s state of mind were the test, 
the first would be liable and the second not liable. But the ques- 
tion of liability in the second case would not be disposed of on these 
facts alone. There would be further inquiry as to whether there 
was any reasonable ground for the defendant’s complaisant atti- 
tude.” If there was not, the jury would be told that he is presumed 
to intend the usual and ordinary consequences of his act, — that 
they should find, contrary to the fact, that he intended the result 
which followed his act. Here again the substance is that intent 
is not necessary at all, but that the landowner’s acts are to be 
judged by the standard of the average prudent man. 

Now suppose that in the first case the chance of injury was very 
remote, so remote that no reasonable man would anticipate it 
as likely to occur. Is the defendant liable because he believed and 
hoped it would happen? And if so, which is the important ele- 
ment — his belief or his desire? Manifestly, the former. His be- 
lief is his foresight, it is to him a kind of knowledge; and being 
knowledge, it is one of the circumstances under which he acts 
and in view of which his conduct is to be judged. But his desire 
has no such bearing and cannot logically be considered on the 
question of his guilt. It no more charges him with liability than 
his neighbor’s kindly feeling for the intruders excuses lack of 
reasonable judgment on his part. Men must act reasonably in 


27 Except, in some jurisdictions, on the issue of damages. 

28 Bjornquist v. Boston & Albany Railroad Co., 185 Mass. 130, 70 N. E. 53 (1904); 
McKeon v. New York, New Haven & Hartford Railroad Co., 183 Mass. 271, 67 
N. E. 329 (1903). 29 Holmes, Common Law, 57. 
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their present circumstances. They must foresee as much as the 
average man. Beyond this, they must use the foresight they 
actually possess, even when it exceeds that of the ordinary indi- 
vidual. They are judged by their acts, not by how they feel toward 
any person or thing.. The standard is consistently external. 
Given the surrounding facts, including of course the special knowl- 
edge of the party, the only other material questions are, what 
did he do? and, finally (under the Massachusetts rule), was what 
he did reckless or wanton? 

The test under that rule seems to be found in the degree of. 
danger to be apprehended from the act. If the danger is non- 
existent, or nearly so, the conduct may be due care. If the danger 
is considerable, and the average man would avoid it, there is neg- 
ligence in the ordinary sense. If the danger is very great, so that 
the average man would understand not only that it was prudent 
but necessary to act so as to avoid it, then the act is called wan- 
ton or reckless. 

The standard of the average man is not to be used by the jury 
in testing liability under this rule. That standard is available to 
determine what the defendant ought to have known and antici- 
pated, but for the ultimate question — was what he did action- 
able? — some other test is employed. It seems to be this: was 
the act one that a reasonable man would have understood involved 
seriously and unreasonably endangering life or limb? This is 
the test given for criminal negligence,®° to which the present wrong 
is likened.** Even here the factor of reasonableness is not entirely 
gotten rid of, yet it is not now the test. The test is the imminence 
of the danger. Just what degree of danger is so great that in- 
voking it may be termed wanton or reckless conduct seems inca- 
pable of further definition. 

While it is said that the fault must be something greater than 
the gross negligence sometimes spoken of in statutes and decisions, 
yet the fact remains that it may consist of inadvertence. It is the 
failure to come up to the standard of conduct which has been set. 
“Reckless negligence” is only the failure to use the care the law 


30 Commonwealth v. Pierce, 138 Mass. 165 (1884). 

81 Aiken v. Holyoke Street Railway, 184 Mass. 269, 68 N. E. 238 (1903). 

#2 Bjornquist v. Boston & Albany Railroad Co., 185 Mass. 130, 134, 70 N. E. 53 
(1904). 
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requires under the circumstances. To say to a jury that the de- 
fendant must have used the care the law required under the cir- 
cumstances, and, further, that the care demanded is less than the 
average man would have used in the same situation, sounds odd, 
to say the least.® 

Examining the cases applying this rule by the light of Dean 
Thayer’s test, it seems inherently defective. How is it to be 
defined or limited, so that a jury may intelligently apply it to the 
evidence? The task has not been found an easy one by judges 
sitting at nisi prius; and even the court en banc, after the matter 
_ had been fully discussed in several opinions, came to the conclu- 
sion that ‘“‘it is not easy to explain to a jury the nature of this 
liability.” ** The trouble is not with the judges, but with the rule 
they are set to apply. The rule says, first, that the injury must 
be intentional, and, second, that the defendant’s intention is not an 
essential element. The wrong may consist of negligence, but it 
must be greater than gross negligence. Nothing but confusion 
can result from the attempt to explain these propositions to a 
jury. Either it should be held (contrary to the whole trend of the 
law) that the intent is material and must be proved, or else the 
rule should be abandoned. 

The abandonment of the rule would not affect results as largely 
as might at first seem probable. In many of the cases where the 
rule and its application to the evidence in hand have been discussed, 
it would seem that the same result would have been reached if the 
court had applied the general rule of ordinary care under the cir- 
cumstances. The trend of the argument in these cases is toward 
the conclusion that there was nothing in the conduct complained 
of which was other than that of the ordinary man having the same 
situation to deal with. Applying to the evidence the strict rule 
obtaining in these jurisdictions as to what amounts to proof of 
negligence, the conclusion would be reached that there was no 
failure to use ordinary care under the circumstances. 

Assuming, however, that the rule has a substantial and prac- 
tical basis, how does its application avoid the difficulty thought 
to be incideht to applying the Michigan rule? The only difficulty 
there seems to be on the issue of what one ought to anticipate; and 


% Grill ». General Iron Screw Collier Co., L. R. [1866] 1 C. P. 600. 
* Banks v. Braman, 188 Mass. 367, 74 N. E. 594 (1905). 
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the principle that one must anticipate as much as the average man 
would foresee, applies equally under either rule. Difficulties which 
arise in the application of one rule must be dealt with in apply- 
ing the other. 

Go back to the example of the two trolley cars, one containing a 
trespasser whose head is seen through the car window by an on- 
coming motorman, the other car not seen by the motorman, but 
reasonably to be expected, with its crew and passengers. In fact an 
unknown and unsuspected trespasser is among these passengers. 
If under the Michigan rule the motorman ought (as some think) 
to be held guilty of neglect toward the trespasser in the second 
case, because he knew passengers might be approaching, why, 
under the Massachusetts rule, should his conduct not be called 
reckless toward the trespasser because it is so as to the passengers? 
If under the Massachusetts rule he is not in fault as to trespassers 
until he has notice of their presence, why should he be under the 
Michigan rule? 

A distinction has sometimes been thought to lie in the propo- 
sition that under the Massachusetts rule there was liability only 
for intentional wrong, and that there could be no intent when 
there was no knowledge, actual or imputed. But it appears that 
this so-called intent is not a state of mind actually existing. It 
is merely a part of a rule forbidding acts under certain circum- 
stances. Like the rule of ordinary care, it is an external standard. 
If under the Michigan rule acts can be deemed negligent as to A. 
because they are so as to B., why, under the Massachusetts rule, 
may not acts which are reckless as to C. be so treated as to his 
companion D.? Indeed, there is moral ground for the argument 
that the liability to D. should exist when it ought not as to A.® 


% An outcropping of this idea that in the so-called intentional wrong cases there is 
some element of moral turpitude, not to be found in negligence cases generally, is the 
rule sometimes announced that contributory negligence is not a defense. Aiken 2. 
Holyoke Street Railway, 184 Mass. 269, 68 N. E. 238 (1903). Of course the direct and 
immediate tendency of the act to produce the result, which is required to make the act 
wanton or reckless, will ordinarily preclude the possibility of contributory negligence; 
but cases may arise when it will exist. And since the wantonness or recklessness does 
not depend upon a state of mind, but may consist wholly of inadvertence, it follows 
either that contributory negligence is a defense, or else that the doctrine of compar- 
ative negligence is approved of, In McKeon v. New York, New Haven & Hartford Rail- 
road Co., 183 Mass. 271, 67 N. E. 329 (1903), the discussion seems to imply that 
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It is, then, merely a question of which is the more just, logical, 
and workable rule of conduct, — that which always applies the 
standard of reasonableness, or that which makes an exception to 
the rule. 

It has seemed to some courts, and rightly, that acts which create 
a liability to an invitee ought not to impose one in favor of a tres- 
passer. The error came in the assumption that the rule of ordinary 
care under the circumstances, if invoked in favor of the trespasser, 
would bring about such an unjust result. There has been a failure 
to recognize that the rule of ordinary care is only that of average 
conduct; that it may be true that the average man does not take 
the same precautions for a trespasser as he does for his guest; 
and that in no case can the trespasser recover save by showing 
that at the time of injury he could not, while the defendant could, 
prevent the damage by acting according to legal standards. Fail- 
ing to perceive that the application of these principles would work 
out justice, and feeling instinctively that something must be wrong 
in a rule which placed the tramp on an equal footing with the guest, 
a remedy was sought in the use of the confusing and philosophi- 
cally meaningless term “ intentional injury.” | 
Robert J. Peaslee. 


MANCHESTER, N. H. 


contributory negligence is a defense; and Black v. New York, etc. Co., 193 Mass. 
448, 79 N. E. 797 (1907), limits the exception so that it merely makes a primé facie 
case for the plaintiff on the issue of his own care, and declares that a recovery is allowed 
only upon a last clear chance theory. 
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FAIR VALUE FOR RATE PURPOSES. 


c. has frequently been stated that there can be no rule or formula 
for the determination of fair value for rate purposes. Each 
case must be considered on its own merits, and such result or 
value arrived at as may be “just and right in each case.” “It is 
not a matter of formulas, but there must be a reasonable judgment 
having its basis in a proper consideration of all relevant facts.” ? 
“We take it that any value is a fair value which fair and reasonable 
men would say ought to be attached to the property, under all the 
circumstances of the particular case, for the purpose of measuring 
the return which the public should pay to the owner.” ? 

The Supreme Court has gone no further than to mention some 
of the elements to be considered in determining fair value. In 
Smyth v. Ames * Justice Harlan points out that “the original cost 
of construction, the amount expended in permanent improvements, 
the amount and market value of its bonds and stock, the present 
as compared with the original cost of construction, the probable 
earning capacity under particular rates prescribed by statute, and 
the sum required to meet operating expenses, are all matters for 
consideration and are to be given such weight as is just and right 
in each case.” The court, however, is careful to add that there 
may be other elements besides those enumerated that should be 
taken into consideration, and gives no indication as to how these 
various factors are to be combined to produce the final result. It 
does not indicate the relative weight to be attached to the various 
elements, nor does it indicate that in a particular case any weight 
need attach to certain of the elements. 

Those who realize the complexity of the problem are agreed that 
it is fortunate that the courts, and particularly the United States 
Supreme Court, has not attempted as yet a more illuminating 
definition of “fair value.” It is recognized that the entire problem 
is in a developmental stage, and that there is danger of creating 


1 The Minnesota Rate Cases, 230 U. S. 352, 434 (June 9, 1913). 
2 Application for approval of sale of Berlin Electric Light Company, Dockets No. 

130 and 131, decided August 20, 1913, New Hampshire Public Service Commission. 

® 169 U. S. 466, 546, 18 Sup. Ct. 418 (March 7, 1898). 
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precedents that may compromise future action when the entire 
problem has been more fully disclosed. 

This attitude, however, while proper under the circumstances, 
should not be considered final. While fair value can never be a 
matter of mathematical formula, its normal content should be de- 
fined. Public interest demands that the relation between the pub- 
lic utility and the public should be put on a more permanent and 
dependable basis. 

Investors in putting their money into public utility enterprises 
are entitled to know whether, in case the utility is appropriately 
located and normally successful, it will be permitted to earn a re- 
turn on the actual and necessary investment, or upon the cost of 
reproduction, or upon the market or exchange value of the property, 
or upon a combination of these or other factors. Any arrange- 
ment might conceivably be fair to the company and fair to the 
public provided it were known in advance, so that reciprocal re- 
lations between risks involved and returns secured might be estab- 
lished, and proper methods of accounting for depreciation and 
appreciation instituted. For the future at least it is clearly essential 
that some one standard should be adopted as the normal and con- 
trolling standard in determining fair value. As to the past, the 
situation, while more complicated, still points to the desirability of 
definitely choosing some standard. 

In considering fair value for rate purposes it is important to 
bear in mind that the determination of fair value is a part of the 
process of determining a reasonable rate of charge. The content 
of fair value may therefore depend largely on our conception of 
what constitutes rate reasonableness. It will aid to a clearer de- 
termination of this intricate problem if for the moment we forget 
“fair value” and concentrate our attention on the fundamentals 
of a reasonable rate of charge. By “reasonable rate” as here used 
we mean the reasonableness of the rate schedule as a whole, and 
not the adjustment of the various specific rates that go to make 
up the complete rate schedule. It is the total price or compensa- 
tion collected from the public for its entire service, rather than the 
price for any particular service or class of services. A reasonable 
rate of charge in this sense of a reasonable rate schedule is a rate 
that gives the company reasonable compensation for the entire 
service which it renders the public. 
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Reasonable compensation must be reasonable to the public. It 
cannot be more than the service is fairly worth to the users, or 
more than they can be justly called upon to pay under all the 
circumstances of the case. Reasonable compensation should, more- 
over, cdénstitute a fair return to the company for the service ren- 
dered. It must be just to the public and should be just to the 
company; but if it cannot be just to both it must in any event be just 
to the public. Normally there is no conflict, for a rate that is just 
to the company is also just to the public. It is for the most part 
only in cases where there has been poor judgment in the establish- 
ment of an enterprise, or changed conditions have rendered it in- 
appropriate, that a rate which offers only a fair compensation to 
the company is unjust to the public. For the normal successful 
public utility enterprise the reasonable rate of charge is the rate 
that affords the company a reasonable, and no more than reasonable, 
compensation for its entire service to the public. 

What, then, is reasonable compensation in the case of the 
appropriate and normally successful public utility enterprises? 
Reasonable compensation is here equivalent to the normal cost 
of production. What other basis can there be for the ‘determina- 
tion of a fair price in the case of a virtual monopoly? 

If a commodity can be freely and quickly produced, its market 
price will follow quite closely its cost of production. This must be 
so, because under the assumed conditions there could be no reason 
for paying more than the cost of production. 

If a commodity may be freely produced, but only by specially 
trained workmen, a large fixed investment, and great business 
risks, the cost of production will still in the long run éend to limit 
market price. It is clear that the production of a particular com- 
modity will not be permanently carried on unless the price received 
covers all the costs of production. Under free competition it is 
also clear that a price higher than that necessary to cover special 
risk, interest, profits, and operating expenses will bring new capital 
into the industry, and thus bring the price down to the cost of pro- 
duction. For a freely produced commodity, therefore, a price 
that does not conform to cost of production is not a stable or 
normal price. In a static society, with perfectly free competition 
the market price would conform to cost of production. In our 
present highly dynamic society, with many actual limitations upon 
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perfect freedom of competition, market price and cost of produc- 
tion are often very far apart. Economists have used the term “ nor- 
mal price” to indicate in the case of a freely produced commodity 
that price that corresponds to cost of production. It is the normal 
price, because it is the price toward which market prices tend; it 
is the price that under assumed conditions would be stable. 

The above presupposes competitive conditions. In the case of 
unregulated virtual monopoly the force that tends to limit prices 
charged to the cost of production is lacking. This creates the neces- 
sity for public regulation of the rates of charge of public service 
companies. The aim of public regulation is to accomplish what 
in other industries is assumed to be accomplished automatically 
by free competition, that is, to limit the price charged to the normal 
cost of production. In the case of authorized and regulated mo- 
nopoly, ordinarily the reasonable rate of charge will correspond 
exactly to the economist’s conception of normal price. The reason- 
able rate is ordinarily the one fixed by the normal cost of production. 
It is fixed by normal operating expenses plus a normal rate of re- 
turn on a normal capital cost. Normal cost is ordinarily the 
determining factor in fixing fair, reasonable, or normal prices in the 
case of a regulated monopoly. 

There is no reason why in the case of a virtual monopoly the 
public should be required to pay more than the normal cost of 
production, and sound reason why in the long run the public can- 
not pay less. Normal cost of production is the amount which in 
the long run it is necessary to pay to secure the utilities demanded 
by the public. It is the amount that will secure an equilibrium 
between demand and supply. 

In the case of a commodity requiring no capital outlay the normal 
cost of production is easily determined. It is the present normal 
cost of the labor and materials entering into its production. Cost 
consists merely of “operating expenses,”’ and is not complicated by 
the question of capital cost, and interest and profits thereon. 

In the case, however, of a commodity requiring a large fixed 
investment, the determination of a normal cost of production is a 
complex process, in the working out of which there is room for a 
wide divergence of opinion. To the normal cost of labor and 
materials there must be added a fair estimate for depreciation and 
a fair return on capital cost. The normal cost of labor and materials 
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is complicated by the necessity of including provision for main- 
tenance, repairs, and depreciation. The determination of a normal 
return on a normal capital cost requires a determination of two 
very difficult and complicated problems: (1) What is the amount 
of the normal capital cost, and (2) what constitutes a normal re- 
turn on such amount. 

Normal capital cost as applied to a new enterprise is a com- 
paratively simple concept. But what is it as applied to a long 
established enterprise — to a water supply plant, a gas plant, or a 
railroad system? Is it normal cost at the time originally installed 
or last renewed, or, on the other hand, is it the present cost of repro- 
duction? Is it actual cost or reproduction cost? We start with 
the premise that the reasonable rate of charge is to be determined 
by the fair cost of production. The point at issue between actual 
cost and reproduction cost is really whether by cost of production 
we mean cost at a particular moment or cost averaged over a period 
of years. In favor of present-moment cost it is asserted that what 
the public is entitled to is service at a rate of charge sufficient only 
to pay a fair return, under present investment conditions, upon the 
capital cost that would be required at present to furnish this ser- 
vice; and, conversely, what the company is entitled to receive is a 
fair return, under present investment conditions, on the capital cost 
that it or another company would have to expend at present in 
order to provide the service. A rate of charge measured on this 
basis is said to correspond to the present economic cost of the 
service. 

The fallacy in this argument is due to a failure to realize the 
effect on cost determination of a fixed investment of capital. If 
a public service could be supplied without a fixed investment it 
would be true that cost of production could be determined with- 
out reference to the past. But these utilities cannot be supplied 
without a large capital outlay that cannot be withdrawn at will and 
upon which a certain risk has been assumed in anticipation of an 
assumed probable return. As the utility can be supplied only in 
this way, the actual cost of production cannot be determined with- 
out reference to these actual conditions. Cost of production de- 
termined by the reproduction method is largely hypothetical. It 
is not based on the actual conditions that limit the production of 
the utility. 
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Take the railroad industry. Some billions of dollars have been 
permanently devoted to this great public service. This capital 
cannot be withdrawn. The railroad is a fixture. It has created 
and molded the entire industrial and social development. The 
location of industries, population, cities, has for the most part 
been controlled by this factor. It is utterly impossible to conceive 
of our present social and industrial organization without the rail- 
road. The reproduction cost theory as applied to such an institu- 
tion is particularly fanciful. How can real cost of transportation 
be held to change from year to year with the changing reproduc- 
tion cost of the railroad right of way and terminals? If railroads 
were in fact entirely reconstructed each year, there would be reason 
in this method of cost determination. But they are not and can- 
not be constructed and operated on any such theory. The real 
cost of transportation can only be determined by recognizing the 
only process by which transportation service can be supplied, that 
is, by devoting capital permanently to the enterprise. 

The determination of a normal capital cost is one step in the 
process of determining a normal price, and this normal price is the 
amount which in the long run it is necessary to pay to secure 
the utilities demanded by the public. It is the amount which con- 
stitutes an adequate inducement for investment. Starting with 
the necessary investment as a base, the investor will estimate all 
the risks and hazards of the business, of every kind and nature, 
and against this will place all the possible chances of profit. The 
possible rate of return adequate to induce investment is naturally 
and necessarily a percentage on the actual cost. From the stand- 
point of the investor, a rate of profit based on any amount that is 
less than the actual cost is in excess of the actual rate of profit, 
and a rate of profit based on any amount that is greater than the 
actual cost is less than the actual rate of profit. 

Assume, for example, that a possible annual return of 7 per cent 
on the actual outlay is reasonable and necessary to secure the 
establishment of a given public utility. If, however, the annual 
return is to be based not on actual outlay but on estimated re- 
production cost in each year, 7 per cent will be more or less than a 
reasonable return in proportion as the chances favor an increase 
or a decrease in reproduction cost. If costs of land, labor, and ma- 
terials are advancing, and all indications point to a continuance. 
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of such increase, a return of 7 per cent on such increasing cost is 


more than is reasonable and necessary to secure the establishment 
of the given enterprise. If on the other hand all indications point 
to a continuous fall in the cost of land, labor, and materials, the 
prospect of a return of 7 per cent on such decreasing cost would 
not be adequate to secure the establishment of the enterprise. To 
furnish an adequate inducement, either the probable rate of re- 
turn would have to be increased, or the cost of reproduction stand- 
ard of determining capital cost would have to be abandoned. 

The fair rate of return could be altered so as in a measure to 
offset the appreciation or depreciation of the base to which such 
rate of return is applied. With declining prices the risk of de- 
preciation in reproduction cost would be offset by an increase in 
rate of return, and with advancing prices the probability of appre- 
ciation would be offset by a decrease in the rate of return. This, 
however, is but a poor method of accomplishing what can be more 
fairly and logically effected by directly basing the rate of return 
on actual capital cost. Any method that is permanently fair to 
both parties must get back to actual capital cost as the base for 
actual as distinct from nominal profits. 

It is a fair assumption that, in general, investors in establishing 
public utilities have looked to a fair return on their actual invest- 
ment to compensate them for their outlay, and have not taken 
seriously into account any appreciation or depreciation in the value 
of land or in the price of labor and materials entering into the 
reproduction cost of structures and equipment. They have neces- 
sarily assumed that they would be able and would be permitted to 
receive for their service an amount equal to their actual cost of 
production, 7. ¢., operating expenses, depreciation, and interest and 
profits on their actual capital outlay. 

The normal actual capital cost as a basis for rate determination, 
moreover, has a distinct advantage from the standpoint of public 
policy. It is desirable that rate schedules should have stability 
and should not fluctuate with the price of iron pipe or copper wire 
or with real-estate activity or reactions. A utility is not estab- 
lished for the purpose of speculating in copper wire or iron pipe or 
land. It must, however, in furnishing its service invest its money 
‘permanently in these things. The utility should not be expected 
to assume the risks of fluctuations in the price of the land and 
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materials it uses. The public interest is best subserved and the 
cost of production is lowered by reducing the risks incident to 
public utility enterprises. The tendency of modern public service 
regulation is to establish more definite and equitable relations 
between the public and the company. These more definite rela- 
tions mean decreased risk, and decreased risk means decreased cost 
of production. 

The public utility renders a continuous service, and in doing so 
requires a permanent fixed capital. Both the plant and the busi- 
ness are a gradual growth. This essential continuity of growth and 
service is the fact that seems to be lost sight of in present-moment 
reproduction methods of determining cost of production. The 
service and its present cost are the result of a complex interplay of 
factors starting with the initiation of the enterprise. Such cost 
is as much the result of past life and growth as it is of present con- 
ditions. Investment, depreciation, operating costs, risk, are all 
bound up in the past growth and development of the existing 
utility. 

As justifying the reproduction method it may be argued that 
the public is always entitled to secure service under present con- 
ditions as to cost of production. It is entitled to secure service 
at a rate of charge sufficient only to cover cost of operation, 
interest, and profits of a substitute plant of the most modern 
approved design, capable of performing the same service as the 
existing plant. The company assumes the risk and enjoys the profit, 
if any, incident to this arrangement. This method involves a 
reproduction of the service rather than a reproduction of the plant. 
If the old plant were wiped out, what would it cost at present to 
construct and operate a plant capable of performing the service 
now performed by the old plant? In the case of a water plant, 
perhaps an entirely new source of supply would be used and the 
distribution system radically changed;-in the case of a gas plant, 
a different process of production employed and a few gas-holders 
substituted for many small ones; in the case of an electric plant, 
larger units of production employed; in the case of a railroad, there 
might be a radical relocation and realignment of roadbed and impor- 
tant changes in the method of construction, leading to great econo- 
mies in operating cost. It has been stated that “if our railways 
were to be built anew, in the light of our present knowledge and 
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with our present traffic offerings and financial resources, vast 
changes would be made in the character of construction.” ¢ 

As thus stated, the reproduction method has so many difficulties 
that it is practically never employed. The reproduction of the 
service involves not only the determination of the cost of the most 


efficient substitute plant, but the determination of the present cost - 


of reproducing the business, the proper allowance -under present 
conditions for interest and profit, and the operating costs for the 
substitute plant. In most cases it is exceedingly difficult and ex- 
pensive to determine the design of an equally efficient substitute 
plant. In the case of a railroad, for example, the cost of determining 


a substitute location and of estimating the operating costs thereon: 


would be so great as to render it entirely impractical as a factor in 
rate regulation. It would require a careful survey of various 
available locations, and estimates of construction and operating 
costs. The engineering costs of such survey and estimates would 
- be enormous. 

The cost of reproduction in practice, therefore, instead of mean- 
ing the cost of a substitute plant of the most modern approved 
design, capable of performing the same service as the existing plant, 
has come to mean the cost of a substantially identical reproduction 
of the existing plant. This is the usual method. It involves, how- 
ever, a partial abandonment of the reproduction of the service 
theory, and a somewhat imperfect recognition of the fact that cost 
of production is necessarily related to the past as well as to the 
present and future. It constitutes an imperfect recognition of the 
necessary continuity in the life of the plant and its service. 

By a further modification of the cost of reproduction method, 
cost of reproduction is made to mean not the cost at present prices 
of land, labor, and materials of reproducing a substantially identical 
plant under present conditions, but the cost at present prices of 
land, labor, and materials of reproducing a substantially identical 
plant under the actual conditions under which the existing plant was 
originally constructed. Under this method expenditures actually 
incurred in the development of the present property are fully 
allowed for, even though they would not be met with in the re- 
production of an identical substitute plant. On the other hand, 


4 J. E. Willoughby, in “Proceedings of American Society of Civil Engineers,” 
January, 1911, page 119. 
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certain expenditures that have not been incurred in the development 

of the existing property, but would be incurred in the reproduction of 
the existing property, are excluded. The following is a statement 
of expenditures that would be included under this interpretation of 
the reproduction method. ‘If trees were cleared, then he [the 
appraiser] must allow for the cost of clearing, although not a tree 
may now be standing. If streets were graded, then that grading 
must be estimated, though to-day the entire city is as level as a floor. 
If quicksand was encountered in laying a pipe-line, then the added 
cost of excavating it must be allowed, even though subsequent 
works have drained the line so that it no longer has a yard of 
quicksand. If money was spent to educate the public to the use of 
the commodity sold by the corporation, then that money is a de- 
velopment expense which must be allowed, even though the expense 
would not now be incurred by a new corporation of like character.” ° 
Pavement over mains laid at the expense of the city, on the other 
hand, is an example of a reproduction cost that would not be in- 
cluded under the modified rule above mentioned. 

The consideration under the reproduction method of piecemeal 
construction depends upon whether the modified view of cost of 
reproduction above referred to is adopted. Under a strict applica- 
tion of the reproduction method there would be no occasion for the 
application of piecemeal methods. The entire property would be 
reconstructed by the quickest and most economical method. The 
actual cost of constructing gas mains has doubtless increased 
where from time to time additional mains have been laid in the 
same street to meet increased demands. In the laying of tele- 
phone conduits and cables by the piecemeal method additional 
cost is also incurred. On the other hand, certain overhead charges, 
such as organization, engineering, and interest during construction, 
may be lower where the property is constructed by the piecemeal 
process. Various authorities in using the reproduction method 
have considered it proper to allow for piecemeal construction. 
To this extent they have abandoned the strict reproduction method. 

A strict application of the reproduction method means that in- 
terest and profits shall be determined by present conditions. If 
the existing property were wiped out, upon what terms could 


5 Discussion by Halbert P. Gillette in “Transactions of American Society of Civil 
Engineers,” 1911, vol. 73, p. 382. 
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capital be induced to invest in a similar property under existing 
conditions as to interest and risk? This theory disregards entirely 
the risk assumed when the existing enterprise was started and when 
the successive additions to investment were made. Most authori- 
ties recognize, however, that a fair return on investment cannot 
be determined in this way. Consideration must necessarily be 
given to initial risks and past earnings. 

The reproduction method does not fit in with depreciation and 
accounting methods. The annual allowance for depreciation under 
approved accounting methods is not the amount required to re- 
place the existing unit, but the amount required to write off the 
cost of the existing unit when it is necessary to replace it. Under 
approved methods the actual cost of a car when replaced is de- 
ducted from the capital account, and the cost of the new car is 
added to the capital account. An allowance for depreciation 
estimated on reproduction cost is consequently inaccurate in pro- 
portion as the reproduction cost differs from the actual cost. As 
long as the science of accounts is predicated on actual cost it is 
inconsistent and confusing in any proceeding to determine cost of 
production, to base either the accrued depreciation or the annual 
allowance for depreciation, on reproduction rather than actual cost. 

The question of actual cost has been usually dismissed in con- 
nection with valuation cases and discussions by the simple state- 
ment that inasmuch as its determination was entirely impracticable 
any consideration of the subject must be purely academic. This, 
it seems, has been largely the result of a somewhat confused con- 
ception of actual cost. Actual cost properly considered may in a 
' great majority of cases be determined with much greater accuracy 
than reproduction cost. The term “actual cost” may possibly be 
taken in three senses: (1) book cost; (2) the first cost of the origi- 
nal units; (3) the first cost of the identical units now in use. The 
confusion has arisen from identification of actual cost with book . 
cost or first cost of original units, or both. Properly speaking, 
actual cost is the first cost of the identical units now in use. In the 
past both the terms “actual cost” and “original cost” have been 
used, the term “original cost” being more frequently employed. 
The term “actual cost” should be substituted, as the term “original 
cost” appears to mean the first cost of the original units. 

Book cost would be the same as actual cost, i. ¢., the first cost 
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of the identical units now in use, assuming that approved account- 
ing principles had been strictly applied from the initiation of the 
enterprise. Correct accounting principles are, however, of com- 
paratively recent acceptance and application. Book costs as 
actually developed often include discount on securities issued, 
exorbitant profits to promoters, cost of replacing wornout or super- 
seded property, dividends paid out of capital and money sunk in 
unsuccessful experiments. On the other hand, book cost may ex- 
clude various actual costs, such as improvements and betterments 
constructed out of earnings, and overhead construction charges 
included in operating expenses. 

Original cost, or the first cost of the original units, is extremely 
difficult of ascertainment in the case of all the older enterprises. 
Accounts and records are lacking, and even if at hand would not 
necessarily be illuminating, inasmuch as the accounting principles 
and methods applied are not in evidence. A particular unit may 
have been replaced many times; there may be no record of the 
time when it was originally installed or of the character and quality 
of the unit when installed. To the first cost of the original unit 
there would be added or deducted at the time of successive replace- 
ments the proportion of the cost of the new unit represented by any 
increase or diminution in the capacity of such unit. When a street 
car with a carrying capacity of 24 is replaced by one having a 
carrying capacity of 30, one-fifth of the cost of the new car would 
be added to capital cost. When in turn the 30 passenger car came 
to be replaced by a 40 passenger car, one-fourth of the cost of such 
new car would be added to capital cost. Thus the determination 
of original cost in this sense would require a complete knowledge 
of the physical and accounting history of the enterprise. 

If actual cost be taken in the sense of original cost or first cost 
of the original unit, it may be ruled out as impracticable of ascer- 
. tainment in the majority of cases. Under approved accounting 
principles, however, actual cost is not the first cost of the original 
unit, but the first cost of the identical unit now in use. Under ap- 
proved accounting methods, when a given unit is replaced, the cost 
of the replaced unit is deducted from the capital account and the 
cost of the new unit is added to capital account. Thus the true 
book cost corresponds with the first cost of the identical unit now in 
use. This greatly simplifies the problem of determining actual cost. 
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Assuming that existing accounts and records may be only par- 
tially relied upon, an estimate of actual cost can be ascertained by 
much the same methods and with greater accuracy than an esti- 
mate of reproduction cost. The first essential in either case is a 
complete inventory of property units in use. A second requirement 
in both cases is the determination of the approximate time at 
which each such unit was installed. This information is essential 
under the reproduction method in order to determine the age and 
accrued depreciation of each unit or class of units. It is essential 
under the actual cost method in order that unit costs varying with 
the period of purchase may be applied. Records are available 
showing for any period the prevailing prices of labor and materials 
entering into construction costs. From such records, supplemented 
in many cases by fragmentary data obtainable from the books of 
the company, it is possible to apply unit costs. In the electrical 
industries particularly, a large part of the property is short-lived, 
so that even if records are at hand for the past five or ten years, 
only data that will fix within narrow limits the actual cost of a 
large proportion of the existing property can be ascertained. The 
actual cost of land, even in the case of old enterprises, can often 
be obtained from the company’s records. If such records are en- 
tirely lacking, the value of the land at the time of its purchase may 
be estimated from tax assessments and records of purchases and 
sales at the time. Such an estimate will, in most cases, come nearer 
to the true purchase price than present estimates of reproduction 
cost of the land will come to the true reproduction cost. A suc- 
cinct statement of the method to be employed by the engineer in 
estimating actual cost is contained in a recent book by Hammond 
V. Hayes, entitled “Public Utilities, their Cost New and Deprecia- 
tion” (at page 108): 


“By far the larger part of these difficulties is removed if the original 
cost is determined in substantially the same manner as was the replace- 
ment cost. An inventory is prepared showing all plant units now in 
useful service. Such an inventory is identical with that required for 
ascertaining replacement cost. The age of each unit is ascertained and 
entered in the inventory. As will be explained later, this figure for age 
is necessary for a determination of the loss in value of the investment 
arising from depreciation. From this age figure it is possible to find how 
many units of each class of elements were constructed in each year in 
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the past. The engineer and an accountant familiar with the company’s 
‘records can ascertain the unit costs of all elements for each year in the 
past. The sum of the products of the numbers of units constructed 
each year by the unit costs for that year will give the original cost. 
Overhead charges can be found for each year and applied to the cost of 
construction each year in a manner similar in all respects to that de- 
scribed under replacement cost. Thus it is seen that the method of 
determining original cost is practically the same as replacement cost, 
except that in the case of the original cost there are several unit costs, 
one for each year in the past, for each element, whereas for replacement 
cost there is but one unit cost applicable to all units of the same kind.” 


If public service industries were not already long established and 
our problem was that of devising a general policy that would serve 
as an adequate but not excessive inducement to obtain the estab- 
lishment of the desired services, it seems clear that the actual and 
necessary outlay would naturally be taken as the normal capital 
cost upon which a fair rate of return would be allowed. The future 
cost of production of the service in a‘particular community would 
therefore depend somewhat on the prices of land, labor, and mate- 
tials prevailing at the time the particular plant was established 
or last renewed. This seems natural and fair. The normal price 
of a virtual monopoly is necessarily something of an average. It 
cannot be determined wholly without reference either to past or 
future. The normal price is not the present moment hypothetical 
cost of production, assuming a reproduction at the present moment 
of the existing plant. Utilities requiring a large fixed investment 
cannot be permanently carried on on this basis, with justice to the 
investor and economy to the public. 

But our public service industries have for the most part been 
long established. A vested right to increments, especially in land 
values, is claimed. In the past, theories of public control have 
been but vaguely formulated and very imperfectly applied. Con- 
sequently many believe that the cost of reproduction method of 
determining capital cost or fair value is essential as a starting 
point, but for the future, fluctuations in the price of land, labor, 
and materials should result neither in an unearned increment nor 
an unmerited loss to the investor. 

What is equitable and just as regards the past depends upon the 
nature of the implied understanding between the public utility and 


‘ 
44 
| 
Ret: 
2 
= 
is 
wee 
th 


FAIR VALUE FOR RATE PURPOSES. 433 


the public at the time these investments were made. It is prob- 
ably correct to say that no more definite understanding could have 
been implied than that the service would be supplied at the cost 
of production. Cost of production here means the actual cost of 
producing the service, including interest and normal profit, but 
excluding monopoly gains. Whether interest and normal profit 
were to be based on actual cost or on cost of reproduction was 
probably seldom considered, and there has certainly been no au- 
thoritative statement that could justify a conclusion that either 
the one or the other method would prevail. 

If it were generally true that public utility properties could now 
be reproduced at less than actual cost, the argument for the accept- 
ance of actual cost as a normal standard for fair value would appeal 
very strongly to the public utility interests. As, however, prices 
of land, labor, and material have in general advanced enormously 
since 1896, most utility enterprises can only be reproduced to-day 
at a cost considerably in excess of the actual necessary cost. It 
is natural, therefore, that public utility interests should incline 
strongly toward the reproduction method. 

It may be argued that it has, at least for a considerable number 
of years, been recognized by the highest courts that the company is 
entitled to earn a fair return on the fair value of its property. The 
courts have used the terms “value,” “‘present value,” “fair value,” 
“reasonable value,” and “just value” in relation to the amount 
upon which the fair rate of return should be based. That they have 
not usually had current exchange value in mind is clearly apparent 
from the fact that the chief weight in determining value has been 
given to cost, either actual cost or reproduction cost. They have 
usually used ‘“‘ value” in the sense of ‘normal value,” as that term 
is understood by economists, 7. ¢., a value corresponding to the 
cost of production. It seems at first thought that reproduction 
cost corresponds more nearly to any proper use of the term “value” 
than does actual cost. It does have a closer relation to exchange 
value, but not necessarily a closer relation to normal value or cost 
of production, which is the only sense in which the term “value” 
can be properly used in this connection. 

It may be argued, nevertheless, that constant use of the term 
“value” in this connection has, whether rightly or not, produced 
the impression in the minds of investors and others that utilities 
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would be allowed to earn upon a value represented by their repro- 
duction cost. This argument seems particularly forceful in regard 
to land. It is argued that as the company owns land and could, 
if it so desired, dispose of it and pocket the proceeds, it amounts 
to confiscation not to permit it to earn on the present market value 
of the land. This statement needs qualification. In the first 
place, most land that is used for public utility purposes is im- 
proved to such an extent that if sold for other uses the loss due to 
the scrapping of the improvements would offset the increase of sell- 
ing price over cost price. If a railroad right of way were sold for 
farm purposes, the loss due to the scrapping of the roadbed would 
more than offset any increment in the selling price of the land. In 
case the company desired to go out of business it could, of course, 
sell its entire property to any purchaser, but such purchaser would 
necessarily base his purchase price on probable earnings under the 
existing scheme of regulation. If, however, the company decided 
to abandon its franchise, scrap its plant, and sell its land for what 
it would bring for other uses, it could of course realize on the in- 
crement in the value of the land, but such increment would be far 
from sufficient to offset the loss in the value of the plant and equip- 
ment as based on actual cost. 

But the determination of fair value is only one step in the process 
of determining a reasonable rate of charge. We have already 
found that a reasonable rate of charge for an appropriate and 
normally successful utility enterprise is the equivalent of the normal 
cost of production. The normal cost of production is the amount 
which in the long run it is necessary to pay to secure the utilities 
demanded by the public. It is the amount that will secure an 
equilibrium between demand and supply. Increments and profits 
of every kind enjoyed by the company must necessarily be con- 
sidered a part of the total compensation that the company receives 
from the public. In so far.as there are increments and profits aris- 
ing from increase in land values, it is clear that such increments and 
profits should in a rate proceeding be considered either as income 
or as an offset in fixing the rate of return. Any apparent advantage 
secured by the company under the reproduction method is in a 
measure counterbalanced. The reproduction method as thus ap- 
plied is therefore a roundabout method of accomplishing what can 
be more simply and effectively accomplished by basing the rate of 
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return on the actual capital cost. This does away with the neces- 
sity of accounting for appreciation or reducing the nominal rate 
of return. 

Most of the objections to the adoption of amy standard of value 
arise from a consideration of the numerous difficulties and com- 
plexities created by the case of poorly located and unsuccessful 
enterprises. It is apparent that in such cases rates must be fixed 
without much regard to cost of production. Rates in such cases 
must be largely based on a fair judgment of the value of the ser- 
vice to the consumer. In such cases the existing property has 
little or nothing to do with the estimate. The entire problem is 
approached from the standpoint of what is fair to the consumer. 
It is recognized that a rate which would fairly compensate the com- 
pany from the standpoint of its outlay is improper, as such rate 
would be higher than the consumer could justly be called upon to 
pay. Such cases are not, properly speaking, cases for valuation at 
all. They are cases in which the rates must be determined largely 
without regard to what is normally meant by value for rate pur- 
poses. It is true that no standard of rate-making can be adopted 
for such cases. The usual procedure is to determine actual cost, 
reproduction cost, accrued depreciation, capitalization, and per- 
haps other factors, and then to fix an amount as fair value which at 
the rate of return determined upon will permit of the rate which 
seems to correspond to the fair value of the service. The reason- 
ing here is somewhat circular. The fair rate of charge must be 
first determined and then a fair value and fair rate of return that 
will seem to justify the rate of charge already determined upon. In 
considering a normal standard of fair value for rate purposes the 
abnormal case of the poorly located, unsuccessful, or partially 
obsolete enterprise should be excluded. Such abnormal enter- 
prises must necessarily be put in a class by themselves in consider- 
ing rate and valuation problems. If the discussion is limited to 
the normally located and successful enterprise it is clear that a 
controlling standard for the determination of fair value can and 
should be developed. It is essential that the relations between the 
company and the public be put on a more permanent and depend- 
able basis. In justice both to the company and to the public the 
determination of this important matter should not be left wholly 
to the judgment or predilection of the court in each particular case. 
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Most judges and individuals as well, whether consciously or not, 
use some standard as actually controlling. They may test their 
judgment of reproduction cost by actual cost, or they may test 
their judgment as to normal actual cost by reproduction cost, but 
in either event it is one or the other of these standards that is actu- 
ally controlling. 

The determination of a standard of value applicable to existing 
investments will be worked out if at all by the slow and piecemeal 
process of court decision in numerous cases. The final answer can 
only be given by the Supreme Court of the United States. It 
would seem, however, that as to the future, legislative bodies and 
commissions might at once adopt a standard. This standard 
would apply to future investments and to future fluctuations in 
existing investments. If normal actual capital cost were adopted 
as the rule for the future, accounting methods and rate regulation 
would be much simplified and the relations between the utilities 
and the public placed on a much more equitable and dependable 
basis. The adoption of this as the normal standard for appropri- 
ately located and successful enterprises would not mean that ex- 


ceptional efficiency shown in the construction or operation of an 
enterprise could not be properly rewarded, or, on the other hand, 
that exceptional inefficiency could not be penalized. Such reward 
or penalty, however, is more properly reflected in the rate of return 
allowed. 


Robert H. Whitten. 
New City. 
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THE CLASSIFICATION OF TRUSTS. 


THE CLASSIFICATION OF TRUSTS AS EXPRESS, 
RESULTING, AND CONSTRUCTIVE. 


Ph view of the provisions of the Statute of Frauds, the common 

classification of trusts according to their mode of creation ‘‘into 
express trusts, implied trusts, resulting trusts, and constructive 
trusts,” ! and the proper definition of the terms used in that classi- 
fication, are of interest and of value. An analytical examination 
of this particular classification of trusts leads to somewhat surpris- 
ing conclusions and has its practical bearing on the applied law of 
trusts. 

A conventional statement of the matter and a common arrange- 
ment of the terms were given by Maitland as follows: 


“Trusts are created (1) by the act of a party, (2) by the operation of 
law. I do not think that these terms are unexceptionable, still they are 
well known and useful. A further classification has been made: 


By act of a party ial 

Implied. 

Resultin 
By act of the law 6: 


Constructive.” 2 


Before scrutinizing closely Maitland’s analysis, however, we must 
get some definitions of the terms, or at least must discuss details | 
about the terms. 


A. THE NATURE oF Express Trusts, Impitiep Trusts, RE- 
SULTING TRUSTS, AND CONSTRUCTIVE TRUSTS. 


I. 
Express and Implied Trusts. 


Express trusts are, of course, trusts stated fully in language, 
when the language used is properly construed. There are (a) oral 


1 ; Perry on Trusts, 6 ed., § 24. 
2 Maitland, Equity and the Forms of Action, 53. 
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express trusts, and (b) express trusts declared or manifested in 
writing. 
Express trusts are usually contrasted with implied trusts. 
“Tmplied trusts” is an ambiguous phrase. For instance, Perry 
on Trusts says: 


“Implied trusts are trusts that the courts imply from the words of 
an instrument, where no express trust is declared, but such words are 
used that the court infers or implies that it was the purpose or inten- 
tion of the parties to create a trust.” ® 


But that definition of implied trusts seems to be only a defini- 
tion of those express trusts where the express language has to be 
construed. A trust is genuinely express even though the express 
language requires interpretation, if the express language, as con- 
strued, does state it fully. 

On the definition of implied trusts Perry followed Lewin,‘ but in 
a passage that is helpful Maitland fortunately has refused to do 
so. He said: 


“T have said now what I have to say about the creation of trusts by 
the act of a party. Lewin and other text-writers divide trusts thus 
created into express and implied. It is difficult to draw the line, for 
since no formal words are necessary for the creation of a trust, and since 
whenever the trust is created by the act of the party there almost of 
necessity will be some words used, — even if a deaf-mute created a trust 
by ‘talking on his fingers’ there would be words used, — the distinction 
comes to be one between clear and less clear words, and clearness is a 
matter of degree. Thus Lewin, under the head of ‘Implied Trusts,’ 
treats of cases in which a testator creates a trust by such words as ‘I 
desire,’ ‘I request,’ ‘I hope.’ No firm line can be drawn — ‘TI desire’ 
is nearly as strong as ‘I trust,’ and ‘I trust that he will do this’ is almost 
the same as ‘Upon trust that he will do this.’ I do not therefore think 
that the distinction is an important one, and very often you will find 
that the term ‘Express Trust’ is given to all trusts created by act of a 
party, 7. e., by declaration, while ‘Implied Trust’ stands for what Lewin 
calls a trust created by act of the law.” ® 


Perry’s definition of implied trusts cannot be accepted, but 
neither can the phrase “implied trusts” be deemed synonymous 


§ x Perry on Trusts, 6 ed., § 25. 
4 x Lewin on Trusts, Flint’s ed., 108, 130. 
5 Maitland, Equity and the Forms of Action, 75-76. 
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with “trusts created by act of the law,” nor be deemed properly 
to embrace such trusts. To imply is to infer, and to infer is to 
deduce as a fact something as preéxisting. In the absence of 
evidence of an express trust, to infer from the conduct of the 
parties that a trust in fact exists is of course to imply a trust, and, 
as we shall see later, genuine resulting trusts-are such inferred-as- 
a-fact or implied trusts. But where a trust is not inferred but is 
created, by act of the law administered by chancery, to prevent 
or to rectify the fraudulent enrichment of a wrongdoer, as every 
so-called constructive trust is, it is an imposed or fiat trust and 
is not an implied trust. It is only because constructive trusts are 
misnamed “constructive” that they have been called implied;® 
and now that this is apparent it is desirable to reject the customary 
definition of implied trusts and to limit the words “implied trusts” 
to trusts implied in fact, z. e., to resulting trusts. 


Resulting or Implied-in-Fact Trusts. 


In order to understand resulting trusts one must recall the law 
of resulting uses prior to the Statute of Uses. Before that statute 
there were three kinds of uses called resulting: 

(1) The typical resulting use was the one held to exist where A., 
a fee-simple owner, made a feoffment to B. and his heirs; but B. 
gave no consideration, and A. declared no use in favor of B. or 
of any one else. 

(2) Another kind of resulting use was that which existed where 
A. paid the purchase money for a conveyance of land by B. and 


6 In the phrase “constructive trust” the word “constructive” literally means as- 
certained by construction; but no constructive trust is really ascertained by construc- 
tion, even where the intention of the parties is considered by the court in reaching 
the conclusion that there is unjust enrichment. Then, too, the word “trust” literally 
means that trust or confidence actually was reposed by the cestui in the trustee (see 
1 Tiffany on Real Property, § 94, p. 233); but some constructive trusts are enforced 
where there was never for a moment any trusting of the trustee by the cestui. It is 
doubtless too late to hope to have a more accurate term displace “constructive trusts” 
as a name for the equitable obligations sought to be designated, but the same reason 
which impelled legal writers to deny that so-called quasi-contracts are “contracts 
implied by law” necessitates a denial that so-called constructive trusts are trusts 
“implied by law.” 
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had B. make a feoffment in fee of the land to C., who was legally a 


stranger to A. 


(3) Closely akin to the first kind of resulting use was the use 
found to exist where A. made the feoffment to B. and his heirs to 
the use of or in trust for C. for life, or on some other use which did 
not purport to dispose of the whole beneficial interest, or on a 
use which failed for some reason to take effect, and B. gave no 
consideration. 

In case (1) the beneficial interest in fee resulted to A., but in 
case (3) only the undisposed of or ineffectually given part of the 
fee of the use belonged to A. 

In each of the above-mentioned three kinds of uses named “re- 
sulting,” the reason why the court of chancery indulged a presump- 
tion of fact that the land conveyed was held on a use for the feoffor 
or for the payer of the purchase money, was mainly because of the 
lack of consideration on the part of the feoffee, though that lack 
of consideration was significant only because feoffments on oral 
trusts for the feoffor had become so common that it was fair to 
assume that any feoffment not paid for by the feoffee, and not ex- 
pressly made to the use of the feoffee or of another, was intended 
to be to the use of the feoffor, or of the third person, who paid the 
feoffor the purchase price and thus occasioned the feofiment. The 
presumption of fact of a use, like every other genuine presumption 
of fact, was deemed rebuttable in each case, however, and, it being 
established that no consideration was paid by the feoffee,’ the 
proper way to rebut it was to show that at the time of the feoff- 
ment a statement was made by the feoffor in the first and third 
kinds of so-called resulting uses, and a statement was made by the 
payer of the money in the second kind, that the feoffee should hold 
either to his own use or to the use of some third person. If one 
asks why chancery indulged the presumption of fact of a taking on 
a use or trust in these resulting-use cases, the answer, already fore- 
shadowed above, is that the court of chancery took judicial notice 
of the vast number of feoffments on use which were being made. 
From the time when conveyances to uses became common down 


7 Where the estate conveyed was less than the fee owned by the feoffor, and there- 
fore involved the assumption of duties or liabilities by the one to whom it was conveyed, 
that assumption was regarded as consideration sufficient to make a presumption of 
resulting use unfair. See Castle ». Dod, Cro. Jac. 200. 
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to the Statute of Uses, it was very rational for chancery to take such 
notice and to indulge that presumption. 

Then came the Statute of Uses. Its aim was to end the convey- 
ance-to-uses orgy, — the old passive trust régime, — and that aim 
succeeded. It was not until about a century after the Statute of 
Uses was passed that the passive trust — the modern passive use 
to which the Statute of Uses does not apply — made its appear- 
ance;® and this later passive trust never was widely adopted, because 
the reasons which led to the vogue of the passive use had mainly 
ceased to exist.° Accordingly, when chancery recognized the 
passive trust despite the Statute of Uses, and thus gave a use on a 
use its proper effect, the old presumptions of fact which led to 
resulting uses were not properly resorted to for the purpose of 
recognizing and enforcing resulting trusts. Still those presump- 
tions persisted to some extent, though to how full an extent in 
England is not wholly clear. Since they have persisted, it is de- 
sirable to consider the presumptions which to-day are indulged 
in each of the situations in which originally resulting uses were 
raised. 

The first resulting-use situation noted above was that of a con- 
veyance without consideration. It is commonly believed that 
after the Statute of Uses if A., without consideration and without 
declaring a use, made a feoffment to B. and his heirs, the old pre- 
sumption of a resulting use to A. in fee prevailed, and the Statute 
of Uses converted the presumed resulting use into the legal fee 
and nullified the feoffment.!° There is, however, a dictum of Lord 
Holt’s to the contrary." If the commonly accepted doctrine was 
correct there was no need for a resulting trust in such case, as A., 
because of the statute, still owned the realty. On that theory 
there could be a question of resulting trust on a conveyance with- 
out consideration made by A. to B., only if the conveyance operated 
under the Statute of Uses or consisted of a common-law lease and 
a release. 

A genuine bargain-and-sale deed required a valuable considera- 


8 See Ames, Lectures on Legal History, 246; 21 Harv. L. REv. 261, 273. 

® “Passive or simple trusts are not common in this country, and in some states it 
is provided by statute that the legal title shall vest in the cestui que trust.” 1 Tiffany 
on Real Property, § 95, p. 236. 

10 ; Tiffany on Real Property, §§ 89, 93. 

11 See Shortridge v. Lamplugh, 2 Ld. Raym. 798, 801-802. 
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tion, of course, namely, “money or money’s worth”; ” so in the 
case of such a conveyance there was no chance for a resulting trust 
to be raised for want of consideration. A genuine covenant to 
stand seised to uses, ‘‘the consideration being blood or marriage,” ” 
was usually in favor of a wife or child as against whom equity 
would indulge no presumption of trust, but in whose favor, on the 
contrary, it would indulge a presumption of gift or advancement; © 
so here again there was in general no chance for a resulting trust 
to be presumed from want of consideration. However, by 
common-law lease and release, a method of conveyance not re- 
quiring livery of seisin, but requiring entry by the lessee to qualify 
him to get title by the deed of release, title could be passed without 
consideration. Then when the Statute-of-Uses method of con- 
veyance by lease and release, which required in theory only the 
most insignificant consideration, and in practice no consideration, 
for its effectiveness,“ was invented, it became perfectly possible, 
and quite common, to transfer real property without entry into 
possession by the tenant, without livery of seisin and without 
consideration. 


But in both the common-law lease and release and the Statute- 
of-Uses lease and release there was a stated consideration, and in 
addition in the Statute-of-Uses lease there was in the judgment of 
the common-law courts a use raised which the statute executed, 


2 Goodwin, Real Property, 349. 

54. gst. 

“4 “The fact that the bargain and sale for a year, which was the foundation of the 
conveyance by lease and release, was expressed to be made for a nominal consideration 
that was in fact never paid, does not form any exception to the rule that a bargain and 
sale must, in order to take effect as a bargain and sale, be made for valuable considera- 
tion. The lease did not operate as a conveyance until it was perfected by the release; 
and both stages formed together one transaction. The acknowledgment of the ficti- 
tious consideration in the lease operated as an estoppel at law, and by the release, even 
though it were made for no consideration, the assurance became complete at law, 
without any need to resort to the equitable doctrine of bargains and sales. This as- 
surance is therefore no exception to the rule, because it did not take effect by the 
means contemplated by the rule. If the validity of the use declared by the lease could 
have been raised in equity, as a substantive question, upon general principles it would 
have been permissible in equity to adduce evidence of the fictitious character of the 
consideration, and this might in equity have been fatal to the validity of the use. But 
the whole transaction was complete at law, where the doctrine of estoppel precluded 
all evidence touching the consideration; and when it had been completed at law, 
there existed no equity (except under special circumstances such as fraud, which are 
not in contemplation) to disturb the transaction.” Challis’s Real Property, 3 ed., 420. 
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and the right of chancery to presume a resulting trust in either 
case was not even urged for a long time. As late as 1740 Lord 
Hardwicke stated in substance in Lloyd 2. Spillet ® that the Statute 
of Uses and the Statute of Frauds left room for only two kinds of 
resulting trusts, and the kinds he named did not include the kind 
where a grantee without consideration, or on a nominal considera- 
tion, is presumed to hold for the grantor. The soundness of Lord 
Hardwicke’s view of the English law is doubtful, as is shown by 
the fact that Lewin and Maitland!’ regard a presumption of a 
resulting trust for the grantor where no consideration is paid, as 
still entertained in England. Whatever the rule in England may 
be, in this country there certainly is no such presumption of a re- 
sulting trust where the deed of conveyance either recites a con- 
sideration or states that the grantee is to hold to his own use; and 
of course only a freak conveyance could fail to do one of those two 
things. 

Perhaps the most convincing way of putting the refusal of Ameri- 
can courts to presume and enforce a resulting trust in favor of the 
grantor just because for no actual consideration he conveys by a 
deed which recites a consideration, or declares that the grantee is 
to hold to his own use, is found in the statement of Cope, J., in 
Russ v. Mebius,!* that ‘The doctrine of resulting uses and trusts 
is founded upon a mere implication of fact made by law, and in 
general this implication cannot be indulged in favor of the grantor 
where it is inconsistent with the presumptions arising from the 
deed.”” The reason, however, why we find the presumptions or 
inferences of fact from the deed, is, of course, that to-day instead 
of the vast majority of titles to realty being held on secret oral 
trusts, only a very limited minority can be said to be held in that 
way. The real justification for the refusal to presume a resulting 


% 2 Atk. 148, Barn. 384. 

16 Lewin on Trusts, Flint’s ed., 144; id., 12 Eng. ed., 164. 

17 “For no valuable consideration I convey land unto and to the use of A. and his 
heirs. Here the use does not result, for a use has been declared in A.’s favor, so A. 
gets the legal estate; but in analogy to the law of resulting uses the court of chancery 
has raised up a doctrine of resulting trusts. If without value by act inter vivos I pass 
the legal estate or legal rights to A. and declare no trust, the general presumption is 
that I do not intend to benefit A. and that A. is to be a trustee for me. However, this 
is only a presumption in the proper sense of that term and it may be rebutted by 
evidence of my intention.” Maitland, Equity and the Forms of Action, 79. 

18 16 Cal. 350, 357 (1860). 
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trust in favor of a grantor who conveys without consideration is 
that such a presumption would in the ordinary case be in opposition 
to the real intentions of the parties, and that chancery takes judicial 
notice of that fact. 

While in this country we do not, in general, presume a trust for 
the grantor in the case of voluntary conveyances, we have no 
hesitancy in either presuming a resulting trust for the grantor, or 
by construction finding the express trust to give the equitable 
interest to him, in those cases in which the voluntary grantee 
takes the legal title to his own use but expressly ‘‘in trust neverthe- 
less,” and the trusts declared fail in whole or in part, and in which 
no rule of public policy nor countervailing presumption prevents the 
grantor from taking the equitable interest,!* or in presuming a re- 
sulting trust where A. pays B. the purchase money for realty which 
B., at A.’s request, conveys to C. and his heirs “‘to the use of C. and 
his heirs.” ?° A declared use to the grantee and a stated considera- 
tion inserted in the deed to C. not preventing the construction of 
a trust or the presumption of a resulting trust in such cases,”' it is 
easy to see that in any case where without an actual consideration, 
but with a stated consideration, a conveyance is made by a grantor 
to a grantee who, by the terms of the deed, is to hold to the grantee’s 
own use, a resulting trust might possibly be presumed. The state- 
ment in the deed that the grantee is to hold ¢o his own use might 
easily be deemed to fulfil its whole function in preventing the pre- 
sumption of a resulting use, to which the Statute of Uses could 
apply, and hence to interfere in no way with the presumption of 
a resulting use on a use, i. e., a resulting érust; and the only reason 
why this is not the American method of dealing with the deed is 
that we believe that to imply such a resulting trust would in nine 


19 Tf the conveyance was on a full payment for the land made by a third person, a 
resulting trust should be found for him rather than a trust for the grantor. Heiskell v. 
Trout, 31 W. Va. 810, 8 S. E. 557 (1888); In re Davis, 112 Fed. 129 (1901). 

20 See Stratton v. Dialogue, 16 N. J. Eq. 70 (1863); Cotton v. Wood, 25 Ia. 43 (1868). 
In Stratton v. Dialogue, supra, Green, Ch., said: “The material question in the case 
is, whether the land was in fact paid for with the funds of the company. If it was, 
there is clearly a resulting trust in favor of the company, although the deed is made 
absolute to Dialogue, and purports upon its face to be for his own use and benefit.” 
16 N. J. Eq. 70, 71. 

21 The leading American case on the stated consideration point is Boyd ». McLean, 
1 Johns. Ch. (N. Y.) 582 (1815). For other cases see 39 Cyc. 158, note 49. 
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times out of ten defeat the actual but accidentally unprovable in- 
tention of the parties. 

But while in the United States there is properly a presumption 
against a resulting trust for the grantor on a conveyance for a stated 
consideration or on a declared use, the general American doctrine 
that there is a conclusive presumption against an implied trust of 
any kind in such a case is indefensible. It is often said in justifica- 
tion of the American doctrine just stated that, “in conveyances that 
are in form deeds of bargain and sale, parol evidence cannot be re- 
ceived to control or contradict the statement of the consideration,” ” 
and that the recitation in any deed that the grantee is to hold to 
his own use conclusively rebuts the presumption of a resulting trust, 
“fas it is a rule that when a use is declared no other use can be 
shown to result’; * but neither statement is a justification. In 
all jurisdictions equity does go behind the recitations of considera- 
tion and of use in a deed in order to enforce a constructive trust 
against a voluntary grantee who agreed orally to hold in trust for 
the grantor, and now refuses to perform and relies on the parol- 
evidence rule and on the Statute of Frauds, provided that the oral 
promise of the voluntary grantee was made with the actual secret 
intent on his part not to perform, or the deed was obtained by 
undue influence, or there was a special confidential relationship 
which equity will not permit to be violated through the breach of 
the oral promise; and since equity can go behind those recitations 
in some cases, it can go behind either or both of them in any casé 
where it is desirable to do so, for equity need never regard mere 
form. The statement that the declared use necessarily prevents 
a presumption of resulting ‘rust is unsound. The declared use 
prevents a presumption of a resulting use, of course, and there- 
fore, because of the stated use, the Statute of Uses cannot revest 
the legal title in the grantor; but while the legal title must remain 
in the grantee, a resulting érust might be presumed if it seemed fair; 
and even though a resulting trust should not be presumed, a con- 
structive trust might well be enforced where an express oral agree- 
ment to hold in trust and an unjust enrichment in breach of it are 
shown. To indulge a presumption of fact against a trust under 
such a deed is one thing, but to refuse to let that presumption or 


2 ; Perry on Trusts, 6 ed., § 162, p. 254. % Td. p. 255. 
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any other be rebutted where a trust was actually intended and un- 
dertaken and, in consequence, to allow unjust enrichment, is quite 
a different thing. Whether such refusal to perait the presump- 
tion to be rebutted is based on the parol-evidence rule or on the 
Statute of Frauds, it is historically and logically unsound.™ 

So much for the first kind of resulting trust urged on the analogy 
of the first kind of resulting use. , 

The second kind of resulting use — that presumed because one 
man paid the purchase money and the deed was taken to another 
who was not so related to the payer that the presumption seemed 
unfair — was made by chancery the model for a similar presumed 
resulting trust, and, accordingly, a rebuttable presumption of a 
trust for such a payer is indulged, wherever by statute the rule 
has not been changed.” 

The third kind of resulting use mentioned above was the proto- 
type for a similar kind of trust customarily called a resulting trust. 

Pomeroy splits that kind of trust — called by him a resulting 
trust — into two subdivisions; but that seems unnecessary. Under 
the general head of “‘trust resulting to the donor” Pomeroy has 
three subdivisions, the third being the case of conveyances with- 
out consideration already discussed, and the other two being stated 
as follows: 


“‘t, Where property is conveyed by will or deed upon some particular 
trust or particular objects, and these purposes fail in whole or in part, 
or the particular trusts are so uncertain and indefinite that they cannot 
be carried into effect, or they lapse, or they are illegal, — in all of these 
cases a trust, either with reference to the whole property or to the re- 
siduum, results in favor of the grantor, or the heirs, residuary devisees 
or legatees, or personal representatives of the testator... . 

“9. . . . A second subdivision includes those cases where the owner 
of both the legal and the equitable estates conveys the legal estate, but 
does not convey the equitable estate, or conveys only a portion of it, 
and a trust in the entire equitable estate in the one instance, or in the 


% For a refutation of the parol-evidence rule argument, see the concurring opinion 
of Connor, J., in Gaylord v. Gaylord, 150 N. C. 222, 63 S. E. 1028 (1909). A refu- 
tation of the Statute-of-Frauds argument is attempted later in this article. 

% The justifiableness of that presumption in our time has well been doubted. Ames, 
Lectures on Legal History, 431, 434; 20 Harv. L. REV. 549, 555-557. It is there 
pointed out, however, that a statutory or other conclusive presumption against a 
trust is even more unjustifiable. 
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part of it undisposed of in the other, will, in general, result to the grantor, 
or to the heirs or representatives of the testator.” * 


Most of Pomeroy’s second subdivision has practically been 
eliminated in the United States by the rule of construction which 
cuts down the legal estate expressed for a trustee to one no greater 
than he needs for the proper execution of the trust, and which 
therefore gives a grantor, or the heir or residuary devisee of a 
testator, a legal interest where once he would have had a resulting 
equitable interest. In the United States this rule of construction 
applies to deeds of trust as well as to devises in trust;*’ but in 
England, though the rule applies to wills, it seems not to apply to 
deeds, because “there the construction adheres more strictly to the 
letter.” ** 

The two subdivisions mentioned in the passage quoted from 
Pomeroy are essentially one, for in both the court of chancery con- 
cludes that the grantee is not to keep any undisposed-of beneficial 
interest despite a stated consideration in the deed and despite an 
habendum to the use of the grantee. The words “‘in trust never- 
theless” following the habendum clause are sufficient to show that 
if the trust for any reason fails to take effect, the voluntary grantee 
is not to keep for himself. 

Before the statute of uses, then, there were three kinds of re- 
sulting uses, namely: (1) Where by feoffment, fine, or recovery, 
the full legal title which the grantor had was transferred without 
consideration and without the declaration of a use, there was a 
resulting use to the grantor; (2) where by feoffment, fine, or re- 
covery, or common-law lease and release, made for consideration 
paid by one person, the legal title was conveyed to another who was 
a legal stranger to the payer, there was a resulting use to the payer 
of the consideration unless the payer did something to negative 
it; (3) where by feoffment. fine, or recovery, without considera- 
tion, or by common-law lease and release, without consideration, 
a use was declared which did not exhaust the equitable interest 
which would have resulted if no use had been declared, there was 
a resulting use to the grantor to the extent that the use declared 
did not exhaust that interest. 


% 3 Pomeroy, Equity Jurisdiction, 3 ed., §§ 1032, 1034. 
27 y Perry on Trusts, 6 ed., § 319. 
28 Lewin on Trusts, 12 Eng. ed., 24z. See also 1 Perry on Trusts, 6 ed., § 310. 
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Since the Statute of Uses, the first kind of resulting use has 
commonly been supposed to continue, and though that may be 
doubted,”* the fact that feoffments, fines, and recoveries have long 
been obsolete makes the question wholly a moot one. But after 
chancery saw the fraud permitted by the Statute of Uses and 
stopped it by recognizing and enforcing passive trusts — uses on 
uses — and after it became possible, by so-called bargain-and- 
sale leases and releases, operating under the Statute of Uses, to 
convey a fee without consideration, and without entry under a 
lease or livery of seisin, the question whether a resulting trust 
corresponding to the first kind of resulting use mentioned above 
should not be presumed on a conveyance without consideration 
by a common-law lease and release or by a bargain-and-sale lease 
and release, became a practical one. As we have seen, some 
prominent English writers believe that there is in England such a 
resulting trust corresponding to the first kind of resulting use, but 
in the United States the notion that such a trust should be pre- 
sumed is not entertained. But in both England and the United 
States trusts corresponding to the second and third classes of result- 


ing uses above mentioned, and in both instances commonly called 
resulting trusts, have been and are to-day presumed and exist. 
We shall have occasion, however, to question the correctness of 
the name “resulting trust” as applied to the third class of trusts. 


III. 
Constructive Trusts. 


Constructive trusts are not easy to define. They comprise all 
trusts recognized and enforced by chancery that are neither ex- 
press trusts nor resulting trusts. Express trusts and resulting 
trusts are trusts by the real or the presumed intention of the 
parties,*° but constructive trusts are trusts in invitum. A con- 


29 See note 11, ante. 

30 With reference to resulting trusts as intention trusts, an interesting question may 
arise. Whose intention, for instance, is presumed or must be presumed? Suppose, 
for example, that A. pays the purchase price for land bought from B. and the convey- 
ance is made to C., a legal stranger to A., but without any knowledge on B.’s part that 
A. has anything to do with the sale. It would, of course, be held that a resulting trust 
exists in the absence of affirmative proof of a gift as intended by A. to C., and the 
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structive trustee may, indeed, have started out as an express or 
resulting intention trustee, and then have repudiated the trust in 
reliance on the Statute of Frauds or the Statute of Wills or some 
other statute, or in reliance on the parol-evidence rule; but in such 
case it was not until he repudiated the express trust that he did or 
could become a constructive trustee. Qua constructive trustee — 
as where his repudiation with retention of the trust res constitutes 
a gross violation of a special confidential relation — he is from the 
start a resisting and not a consenting or intention trustee. 
Constructive trusts are preéminently trusts which in current 
court language are called “implied by law.” ‘Implied by law” is, 
however, an erroneous designation, because “implied”? means 
‘“inferred,”’ and a constructive trust is not “inferred,” but instead 
is created for the first time and imposed on the trustee because of 
his fraud. In a sense resulting trusts are implied by law, because 
it is the court that indulges the presumption of fact; *! but since 


necessary consequence of such a holding would be that B.’s intentions are immaterial. 
But is that consistent with the rule as to express trusts? One supposititious case will 
demonstrate that it is. If A. and C. agree in writing that C. shall obtain from B. a 
deed to land that B. has to sell, that A. through C. shall pay the purchase price, and 
that C. shall hold the title so acquired in trust for A., and if B. makes the conveyance 
without any knowledge that A. is interested, the trust by which C. is bound is clearly 
an express intention trust. Since in the case of an express trust of the kind supposed 
the only parties who must have trust intentions are the payer of the purchase money 
and the one who takes the title to the property bought, it would seem clear that the 
only intention that need be presumed in the case of a resulting trust of the same kind 
to make it an intention trust is the intention of those same parties. If the vendor of 
the property knew of the relations between his grantee and the payer of the purchase 
money and purported to express the trust in his deed, that fact might raise some ques- 
tion as to the proper writing to look to as proof of the terms of the express trust, but 
it would not make the trust any more an intention trust. The same thing is true of 
the knowledge of the vendor in the third-person-payer resulting trust case, and in con- 
sequence the vendor’s knowledge that his grantee is not paying for the property him- 
self need not be presumed. 

31 That is the sense which justifies the view that they come under section eight of 
the Statute of Frauds instead of under section seven. In writing of the history of 
assumpsit Dean Ames said: ‘The lawyer of to-day, familiar with the ethical character 
of the law as now administered, can hardly fail to be startled when he discovers how 
slowly the conception of a promise implied in fact, as the equivalent of an express 
promise, made its way in our law.” Ames, Lectures on Legal History, 154. See same 
passage in 2 Harv. L. REv. 53, 58. While chancery got the conception earlier than the 
law courts did, as Dean Ames also pointed out (Ames, Lectures on Legal History, 154; 
2 Harv. L. REV. 53, 60), and the resulting-use doctrine was one of the consequences 
of chancery’s acceptance of implications of fact, the chancery judges have been be- 
hind the law judges in discriminating between implications of fact and so-called “im- 
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the presumption of a resulting trust is in essence one of fact, such 
a trust is presumed as an actually intended trust and so is funda- 
mentally not implied by law. A resulting trust, properly so called, 
is a law-inferred-as-a-fact trust; a constructive trust is a law- 
imposed trust. 

With reference to constructive trusts the important question is, 
What are the essential ingredients of such a trust? It is common 
to speak of a constructive trustee as an ex delicto or ex maleficio 
trustee, and it is said that a man must be guilty of fraud before he 
can be deemed a constructive trustee. It is no doubt too late to 
quarrel seriously with that way of stating the matter, but though 
it is necessary to accept that language, the acceptance must be 
with explanations and conditions. The first condition is that re- 
gardless of whether the subdivision of fraud into (1) actual fraud 
and (2) constructive fraud is in general to be commended, — no 
doubt it is not to be approved,” — the admission that a construc- 


plications of law.” While the general distinction between contracts implied in fact 
and quasi-contracts is being emphasized by law judges to-day, the fact that a resulting 
trust is implied in fact and that a constructive trust is an equitable quasi-contract is 
being overlooked. It is being assumed to-day, just as it was assumed by the authors 
of the Statute of Frauds, that a resulting trust is implied by law just because the law 
announces that a rebuttable presumption of intention is applicable on proof of certain 
facts. That assumption is wrong, but section eight of the Statute of Frauds was framed 
by those who believed it to be the right assumption, and, in consequence, resulting 
trusts have properly been deemed trusts which “arise or result by the implications 
of law” within the meaning of those words in that section. While resulting trusts 
properly fall under that section, the wording of that section should not prevent a 
realization that resulting trusts are after all implied in fact and not implied by law, 
and that no trusts are properly to be called “implied by law.” 

% “Tt must be remembered that for a long time equity judges and text-writers 
thought it necessary or prudent for the support of a beneficial jurisdiction to employ 
the term ‘fraud’ as nomen generalissimum. ‘Constructive fraud’ was made to include 
almost every class of cases in which any transaction is disallowed, not only on grounds 
of fair dealing between the parties, but on grounds of public policy. This lax and 
ambiguous usage of the word was confusing in the books and not free from confusion 
in practice. Plaintiffs were too apt to make unfounded charges of fraud in fact, while 
a defendant who could and did indignantly repel such charges might sometimes divert 
attention from the real measure of his duties. Cases in which there was actual fraud 
or culpable recklessness of truth were not sufficiently distinguished from cases in 
which there was only a failure to fulfil a special duty. But it seems needless at this 
day to pursue an obsolete verbal controversy.” Pollock, Contracts, 8 ed., 556. Un- 
fortunately the controversy is not obsolete in the United States, even if it is in England; 
and with us it is still advisable to resort at times to the phrase “constructive fraud” 
to keep a defendant who indignantly denies actual fraud from diverting “attention 
from the real measure of his duties.” 
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tive trust is a fraud trust can be made on no other terms than the 
retention of both actual fraud and what has been called ‘“‘con- 
structive fraud” as fraud. One illustration will make this clear. 
A., the express trustee of a secret trust, makes a deed of gift to B. 
of forty acres of the trust res. The deed recites a consideration and 
states that B. is to hold to his own use. B. takes innocently, but 
later C., the cestui que trust, learns of the transaction and demands 
that B. deed back the property, and A., the guilty trustee, unites 
in the demand. B. refuses to deed back the property. Here B. 
is not an express trustee, and he is not a resulting trustee. Is hea 
constructive trustee? If actual fraud were necessary to make him 
a trustee, most jurisdictions would have to say that he is not one; 
for in most jurisdictions actual fraud would not be deemed to 
exist unless B. acquired the property by resort to artifice, trick, or 
design, or with knowledge that the trustee was giving him trust 
property. But, in the case supposed, actual fraud, so defined, did 
not exist and, what is more, is not deemed essential in any juris- 
diction to the enforcement of a constructive trust in such a case. 
B.’s insistence on retaining his legal advantage for which he gave 
no consideration, after learning that A. conveyed in breach of 
trust, is just as bad as a fraudulent acquisition would have been, 
and is so called “constructive fraud”? which equity makes the 
basis of a constructive trust. While the courts frequently forget 
the fact in the Statute-of-Frauds cases, fraudulent retention, 7. e., 
retention of the property with ‘“‘constructive fraud,” after inno- 
cent acquisition, is just as satisfactory a basis for a constructive 
trust as is fraudulent retention after fraudulent acquisition. Both 
ought to be recognized as actual fraud — fraud at the end is as much 
fraud as is fraud at the start — but whether fraudulent retention 
is called actual fraud or constructive fraud, it is sufficient justifica- 
tion for raising a constructive trust. 

The defendant’s intent to retain the property existing at the 
time when he refuses to give it up and when it is a violation of 
good faith or of common honesty for him to retain it, is, then, the 
only fraudulent intent which equity needs to justify it in declaring 
a constructive trust to exist and in awarding a remedy.® 


% Some of the Statute-of-Wills cases make this clear. See, for instance, Powell v. 
Yearance, 73 N. J. Eq. 117 (1907); Winder v. Scholey, 83 Ohio St. 204, 216, 93 N. E. 
1098 (1910). 
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B. CLASSIFICATION. 


Now that we have some acquaintance with our terms, the real 
questions of classification can be confronted, and at the start it 
seems desirable to emphasize the often-forgotten fact that the 
fundamental reason for enforcing an express trust is the same as — 
that for enforcing a resulting trust and is the same as that for en- 
forcing a constructive trust. In classifying it is usually more 
important to emphasize differences than similarities, but now that 
we have marked off resulting trusts as implied in fact and con- 
structive trusts as imposed by law, and have distinguished both, 
therefore, from express trusts, it would seem to be of very con- 
siderable practical importance to show their really close relation. 
To do so, it is only necessary to answer the question, Why does 
equity recognize and enforce a resulting trust? Where A. pays 
the purchase money for land owned by B. in fee, and B. at A.’s 
request conveys to C. in fee, we say that there is a resulting trust, 
because C. is presumed to have agreed, 7. e., has by conduct agreed, 
to hold in trust. It is a promise by act, as distinguished from an 
express oral or written promise, but nevertheless is an actual 
promise. But why should chancery make C. perform that implied- 
in-fact promise or make the trustee of an express trust perform 
his express promise? The question is not whether in the resulting 
trust case supposed the Statute of Frauds should be a defense to C., 
for clearly that statute was not intended to interfere with result- 
ing trusts; but the question is whether equity has any good reason 
to give for enforcing at all a resulting trust or an express trust. 
The answer of chancery judges to that question, and their only 
possible answer, is that it is against conscience to permit C. to 
enrich himself at A.’s expense contrary to the ascertained inten- 
tion of the parties, by repudiating his implied-in-fact promise or 
his express promise and keeping the property. But unjust enrich- 
ment is just as much the basis of a constructive trust as of a result- 
ing trust or of an express trust, even though the constructive cestui 
should be deemed to have a quasi-contractual claim against the con- 
structive trustee; for chancery does not regard the money judgment 
that would be rendered on that quasi-contractual claim as an ad- 
equate remedy, and offers its own adequate remedy to prevent the 
unjust enrichment. A resulting trust, unlike a constructive trust, is 
an intention trust, but an intention trust, whether an express or an 
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implied-in-fact trust, is enforced for the very same fundamental 
reason that a constructive trust is, namely, to prevent the unjust 
enrichment of the fraudulent retainer of the property. Weare too 
apt to forget that the sole reason why chancery took jurisdiction to 
enforce uses, the earliest trusts, was to prevent the unjust enrich- 
ment by feoffees through their fraudulent retention of land con- 
veyed to them in use or confidence, and that to-day there is no other 
reason for chancery’s enforcement of any kind of a trust. 

In the case of express trusts the trust will everywhere be enforced 
regardless of whether the fraud consists of fraudulent acquisition 
and fraudulent retention combined or only of fraudulent retention. 
In the case of resulting trusts the same thing is true. But some 
courts hesitate to raise constructive trusts in the Statute-of-Frauds 
cases on fraudulent retention alone, though it is fraudulent reten- 
tion and not fraudulent acquisition that injures the defrauded 
party and enriches the fraudulent party, and though the same 
courts in effect recognize the truth of that statement whenever 
they enforce a resulting trust in favor of the payer of the purchase 
money against a grantee who took innocently but afterwards de- 
cided to retain the trust res for himself through the aid of the parol- 
evidence rule or of the Statute of Frauds or of both. However in- 
consistent in granting and in withholding relief in the trusts cases 
some courts may be, the proper principle for their guidance is clear 
the moment the essential reason for the recognition and enforce- 
ment of trusts — the rectification of unjust enrichment — is seen 
to be the same for all trusts, whether they are express or implied, 
and whether, if not express, they are resulting or constructive. 

With this explanation, we may now proceed to consider the 
classification problems in more detail. 


I. 
Express Trusts. 


Express trusts heretofore have needed practically no subdivision. 
By reason, however, of the somewhat old use in the books of the 
word “implied” to describe what are really, in a fair sense, only 
express trusts, it will be well to divide express trusts into (1) Ex- 


* This is common historical knowledge. See Ames, Lectures on Legal History, 
237-238; 21 Harv. L. REv. 265. 
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press trusts manifest without interpretation, and (2) Express 
trusts ascertained, clarified, and defined by construction.® 

The first class of express trusts needs no elaboration, but the 
second class of express trusts requires further subdivision. 

One subdivision of that second class of express trusts will con- 
sist of precatory trusts, 7.¢., trusts “created by certain words, 
which are more like words of entreaty and permission than of com- 
mand or certainty.” 

Another subdivision, it seems, will be comprised of one of the 
trusts commonly regarded as resulting, namely, the kind of trust 
which Pomeroy splits into two subdivisions, as noted on p. 446, ante. 
Where property is conveyed by deed without consideration, or is 
disposed of by will, in trust, but the trusts specified fail in whole 
or in part, it is customary to say that there is a resulting trust to 
the grantor or to those who have succeeded either to his rights or to 
those of the testator. Is this a real resulting trust, z. e., a genuine im- 
plied-in-fact trust, or is it something else? While at first sight the 
idea seems strange, it is probable that it is an express trust ascer- 
tained by construction. The current assumption that the trust is 
resulting is made in forgetfulness of the fact that construction 
involves inferences of fact. The question, then, is whether in the 
case of this kind of a trust inferences of fact have to be used to an 
extent not reasonably to be regarded as justifiable in cases of mere 
interpretation. In the trust supposed, the clearly express trust is 
the trust which fails. Then the question is whether the trust 
which is enforced for the grantor or his heir, or for the residuary 
devisee or the heir of the testator, is also express or is implied in 
fact. It seems to be a case of what may be called indirect or nega- 
tive construction, 7.¢., construction by elimination. Knowing 


% The word “construction” is here meant to include both the ascertainment of the 
actual intention of the creator of the trust, as revealed in the express words of the trust, 
and the adoption of what the court believes from the revealed actual intention would 
have been the intention of the creator of the trust if the situation calling for definition 
of the trustee’s powers and duties under the express trust, or for a determination of the 
equitable interests which the trust gives rise to, had presented itself to his mind. Com- 
pare Gray’s Nature and Sources of the Law, § 370 (interpretation of statutes), and 
§§ 702-705 (interpretation of wills). Although some day it may be well to discrimi- 
nate in terminology these two very different exercises of the judicial function, necessity 
has not yet forced that discrimination on us in the law of trusts. : 

% Black’s Law Dictionary, 928. That precatory trusts are express trusts ascer- 
tained by construction is clear. See 1 Pomeroy, Equity Jurisprudence, 3 ed., p. 178, n. 
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the interest which the grantor or the testator had, the court con- 
strues the conveyance or will and finds that all not effectually con- 
veyed remained at law in the grantor, or by analogy vested in the 
‘grantor in equity, immediately upon the conveyance, and that all 
not effectually devised to the cestwis vested in the testator’s heir or 
in the residuary devisee. The direct or positive construction con- 
sists in ascertaining the property interest of the express cestuis; but 
as the property interest of the grantor, or of the successor in interest 
of the testator, is figured out by deducting the property interests of 
the express cestuis, ascertained by positive construction, from the 
total property interests to be disposed of, that deduction would 
seem to be still part of the construction of the express trust, even 
though it is only a by-product part. To be sure, a presumption that 
there is no trust for the grantor is raised by the stated consideration 
or by the use habendum in the deed or by both; and a presumption 
that there is no trust for the testator’s successor in interest is raised 
because the testator, anticipating death, does not expressly provide 
for the successor in interest, but in each case that presumption is 
overcome by the “‘in-trust-nevertheless”’ clause in the deed and the 
“in-trust”’ clause in the will. Where the voluntary deed or devise 
is expressly “in trust” and the trusts fail, the “in-trust” clause 
keeps the deed or will from carrying a conclusive or other presump- 
tion of gift. The words “in trust” are words which raise a pre- 
sumption that a gift to cestwis and not to the grantee was 
intended, and which therefore make rational the presumption of fact 
that the portions of the equitable interest which are unclaimable by 
the intended cestuis were intended to belong to, and so are unreflect- 
ingly but plausibly said “to result to,” the creator of the trust or his 
successors in interest. Those presumptions are interpretation pre- 
sumptions, it would appear. Surprising as it may be, this kind of a 
trust seems, then, fairly to be classified as express by construction. 


Il. 


Resulting Trusts. 


As we include under express trusts those trusts defined by con- 
struction which many writers have called implied,” the term 


37 A vendor against whom a bill for specific performance will lie is often spoken of 
as a trustee, and in Felch'v. Hooper, 119 Mass. 52 (1875), it was deemed by the court 
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“implied” can be utilized to cover, as already noted, resulting 
trusts. True resulting trusts are implied in fact, and they are 
the only implied trusts properly so called. 

Implied-in-fact trusts give us our first serious classification prob- 
lem. The typical resulting trust is implied in fact, but some so- 
called resulting trusts can be regarded as implied in fact only by 
a resort to a very artificial reasoning. 

Take the case where A. pays B. the purchase price for property 
and has B. convey it to A.’s wife, C., who receives it on an oral 
trust for A. From the fact that C. is A.’s wife there is a presump- 
tion of a gift to her by A., but as this presumption is rebuttable 
the oral trust may be proved to rebut it. The presumption of gift 
having been rebutted, equity makes C. hold as trustee for A. de- 
spite C.’s plea of the Statute of Frauds and despite the fact that C. 
may have taken with innocent intent and have decided to keep for 
herself only after quarrels between her and her husband took place 
or some other occurrence influenced her.** So chancery will make 


that the land contracted to be sold was “charged with an implied trust” within the 
meaning of a statute which gave the court power, on service by publication, to decree 
a conveyance by a non-resident person “‘seised of an estate upon a trust express or im- 
plied,” and to appoint some suitable person to make the conveyance. This case was 
one where on a bond for conveyance given by the vendor the vendee had paid part of 
the purchase money, entered into possession of the land, made improvements thereon, 
and tendered the balance of the purchase price, and the court seemed to think that 
because the part payment and the tender of the balance of the purchase price had to 
be shown dehors the bond the trust was implied and not express. Colt, J., said for 
the court: 

“This statute expressly includes implied trusts and cannot be confined in its ap- 
plication to trusts which are created by deed or will and do not depend upon the proof 
of facts which may be open to dispute.” 

It is believed, however, that the trust, if it really was a trust within the meaning 
of the statute, was an express trust found to be such by construction, and that by “a 
trust . . . implied” was probably meant a resulting trust and a constructive trust 
only. The bond for title was certainly an express contract and if equity says that the 
vendor was a trustee because of his contract obligations, he was of course an express 
trustee. This is none the less true although he would have been astonished to be told 
that he was an express trustee. That he was seised of an estate upon express trust 
within the meaning of the words in that Massachusetts statute, if he was a trustee at 
all within the intent of that statute, seems reasonably clear. On whether he was a 
trustee, see Merrill v. Beckwith, 163 Mass. 503, 40 N. E. 855 (1895). 

88 Smithsonian Institution v. Meech, 169 U. S. 398, 18 Sup. Ct. 396 (1897); Duvale 
v. Duvale, 54 N. J. Eq. 581, 35 Atl. 750 (1896); Short v. Short, 62 Ore. 118, 123 Pac. 
388 (1912). See Harden v. Darwin, 66 Ala. 55 (oral trust performed) (1880); Carpenter 
v. Gibson, 104 Ark. 32, 148 S. W. 508 (oral trust not proven) (1912). But see Kinley 
v. Kinley, 37 Colo. 35, 86 Pac. 105 (1906); Murray v. Murray, 153 Ind. 14, 53 N. E. 
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C.’s heirs or devisees hold in trust for A. despite their plea of the 
Statute of Frauds, and despite the fact that C. never had a fraudu- 
lent intent but always acknowledged orally the existence and bind- 
ing nature of the trust.*° 

Why does chancery do this? Were the history of the implied- 
in-fact and the so-called “implied-in-law” trusts to be forgotten, 
it would seem as if there could be but one logical answer, namely, 
that when the presumption of a gift was rebutted by showing that 
a gift was not intended and a trust was, all presumptions of fact 
were at an end, and the situation was then one of an oral trust of 
land, a repudiation of that trust by the trustee, and an attempted 
unjust enrichment of the trustee by the retention for his own use of 
the trust res at the expense of the buyer of the property. In other 
words, on principle, the trust, and, in the absence of a controlling 
historical development to the contrary, the only trust for chancery 
to declare and enforce would seem to be a constructive trust. 

But the historical development of the trust doctrine has been 
_ against that analysis. If, as just suggested, this kind of a trust 
is different from the ordinary resulting trust, most of the courts 
have not been aware of it. The typical resulting trust has been 
where A. has paid for property and B. has conveyed it at A.’s 
request to C., who was not related to A. There chancery indulged 
the presumption of fact — rebuttable, as such presumptions nor- 
mally are — that C. was to hold in trust for A. But if C. was A.’s 
wife a presumption of gift was indulged. Without noticing that 
this presumption of gift was on principle the only presumption 
where C. was A.’s wife, the chancery judges regarded the presump- 
tion of a trust as the first one entertained and as rebutted by proof 
of the relationship of the parties, with the consequent presump- 
tion of fact of a gift. Then when that presumption of fact of a gift 


946 (1899); Andrew v. Andrew, 114 Ia. 524, 87 N. W. 494 (1901); Mullong v. Schneider, 
155 la. 12, 134 N. W. 957 (1912). Compare Johnson v. Ludwick, 58 W. Va. 464, 52 
S. E. 489 (1906); Ludwick ». Johnson, 67 W. Va. 499 (1910). 

39 Sherman v. Sherman, 20 D. C. 330 (1892); Bachseits v. Leichtweis, 256 Ill. 357, 
100 N. E. 197 (1912); Cotton v. Wood, 25 Ia. 43 (1868); Price v. Kane, 112 Mo. 412, 
20 S. W. 609 (1892); Bartlett v. Bartlett, 15 Neb. 593, 19 N. W. 691 (1884); Bailey ». 
Dobbins, 67 Neb. 548, 93 N. W. 687 (1903); Lahey v. Broderick, 72 N. H. 180, 55 
Atl. 354 (1903); Yetman v. Hedgeman, N. J. Eq. (1913), 88 Atl. 206; Hickson ». Cul- 
bert, 19 So. Dak. 207, 102 N. W. 774 (1905); Bickford v. Bickford’s Estate, 68 Vt. 525, 
35 Atl. 471 (1896). See Corr’s Appeal, 62 Conn. 403, 26 Atl. 478 (1892). Compare 
Livingston v. Livingston, 2 Johns. Ch. (N. Y.) 537 (1817). But see Chapman v. Chap- 
man, 114 Mich. 144 (1897); Ryan v. Williams, 92 Minn. 506 (1904). 
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was itself rebutted, by evidénce of an express oral trust undertaken 
by C. as trustee for A. as cestui, the equity courts regarded the 
original presumption of fact of a trust as remaining in undisputed 
control of the field.” 

The artificiality of indulging the presumption of fact of a trust 
when presumptions of fact are unnecessary because of actual proof 
of an express trust is apparent. Where the presumption of a gift, 
indulged because C. is A.’s wife, is rebutted by circumstances 
raising a fair inference that a gift was not intended — as where A. 
pays for the property with the only money or other property that 
he owns and therefore will be left penniless if a gift is presumed “ 
—it is of course fair to say that the original presumption of a 
trust is still there to carry the day in favor of the resulting-trust 
view of the transaction; but it certainly seems wrong on principle 
to say that any inference of a trust, 7.e., any presumption of a 
trust, can have any vitality after inference of a trust has given way 
to demonstration of an express trust. The trust which is enforced 
where the presumption of a gift by the buyer of property to his 
wife or child, to whom it is conveyed at his request, is overcome 
by proof of an express oral trust for him, and in breach of which 
the property is withheld, should be recognized as a constructive 
trust. The same is true, it would seem, where the buyer has the 
property conveyed to a legal stranger who orally agrees to hold 
for the buyer. The oral agreement ought not to prevent the en- 
forcement of a trust, but the trust is logically not resulting but 
constructive.” If A. pays B. and the conveyance is made to C., 


49 See Smithsonian Institution v. Meech, 169 U.S. 398, 411, 18 Sup. Ct. 396 (1897). 

4t See Skahen ». Irving, 206 Ill. 597, 69 N. E. 510 (1903). 

“ These statements are made with some reluctance, because in some jurisdictions 
correct decisions rendered in cases where the courts thought they had before them re- 
sulting trusts would probably be overruled, under the influence of the doctrine of 
stare decisis, if the courts were convinced that the so-called resulting trusts were really 
constructive. Unfortunately this probably would be the result in Illinois, in which 
state, for a constructive trust to arise where property is conveyed on an oral trust for 
either the grantor or for third persons, the court has pretty consistently required either 
an actual fraudulent intent on the part of the grantee, or undue influence by him 
exerted on the grantor, at the time of the conveyance (see the trust for grantor cases: 
Stevenson v. Crapnell, 114 Ill. 19, 28 N. E. 379 (1885); Lawson v. Lawson, 117 IIl. 98, 
7 N. E. 84 (1886); Biggins v. Biggins, 133 Ill. 211, 24 N. E. 516 (1890); Champlin »v. 
Champlin, 136 Ill. 309, 26 N. E. 526 (1891); White v. Ross, 160 Ill. 56, 43 N. E. 336 
(1895); Mayfield v. Forsyth, 164 Ill. 32, 45 N. E. 403 (1896); Williams v. Williams, 180 
Ill. 361, 54 N. E. 229 (1899); Benson v. Dempster, 183 Ill. 297, 55 N. E. 651 (1899); 
Skahen ». Irving, 206 Ill. 597, 69 N. E. 510 (1903); Lancaster v. Springer, 239 Ill. 472, 
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who is no relative of A.’s but who expressly though orally promises 
to hold in trust for A., there is no more room for the indulgence of 
a presumption of a trust than there would be if the express trust 
were manifested in writing; and wherever the constructive-trust 
doctrine is properly apprehended there is no more need for the 
indulgence of that presumption. 

As this is an article regarding proper classification, principle can 
be accorded first place, and accordingly some trusts heretofore 
regarded as resulting will be classed as constructive. So far two 
kinds of trusts commonly accepted as resulting have been found 
to be excluded on principle from such implied-in-fact trusts, and 
therefore thrown among imposed-by-law or constructive trusts. 
They are (a) Where A. pays the purchase money and B., the ven- 
dor, deeds to C., who is not A.’s wife or child and is not one to 
whom A. stands in loco parentis, and who takes on an express oral 
trust for A., and later C. or his heir, in reliance on the Statute of 
Frauds, repudiates the trust and not only refuses to give up the 
trust res but claims it as his own, and (b) Where A. pays B. the 
purchase money and B. deeds to C., who is A.’s wife or child or 
one to whom A. stands in loco parentis, and the presumption of a 
gift is rebutted by proof that C. took title on an express oral trust 
for A., and where C. or C.’s heir has repudiated the trust, in reliance 
on the Statute of Frauds, and not only refuses to give up the trust 
res but claims it as his own. 

88 N. E. 272 (1909); Stubbings v. Stubbings, 248 Ill. 406, 94 N. E. 54 (1911). Compare 
Moore ». Horsley, 156 Ill. 36, 40 N. E. 323 (1895); McHenry v. McHenry, 248 IIl. 506, 
04 N. E. 84 (1911). And see the trust for third person cases: Hovey v. Holcomb, 11 Il. 
660 (1850); Smith v. Hollenback, 51 Ill. 223 (1869); Lantry v. Lantry, 51 Ill. 458 (1869); 
Fischbeck ». Gross, 112 Ill. 208 (1884); Donlin v. Bradley, 119 Ill. 412, 10 N. E. 11 
(1887); Larmon v. Knight, 140 Ill. 232, 29 N. E. 1116 (1892); Davis v. Stambaugh, 163 
Ill. 557,45 N.E. 170 (1896); Crossman ». Keister, 223 Ill. 69, 79 N. E. 58 (1906); Ryder 
v. Ryder, 244 Ill. 297, 91 N. E. 451 (1910). Compare Evans v. Moore, 247 Ill. 60, 93 
N. E. 118 (1910), or a special confidential relation which would make retention of the 
res by the grantee a shocking betrayal of confidence. See Pope v. Dapray, 176 Ill. 478, 
52 N. E. 58 (1898); Stahl v. Stahl, 214 Ill. 131, 73 N. E. 319 (1905); Hilt v. Simpson, 
230 Ill. 170, 82 N. E. 588 (1907); Ward ». Conklin, 232 Ill. 553, 83 N. E. 1058 (1908); 
Noble v. Noble, 255 Ill. 629, 99 N. E. 631 (1912). Were the Illinois Supreme Court to 
accept the view that where A. buys property and has it conveyed to his wife or child 
on an oral trust for him, the trust is not resulting —in Bachseits v. Leichtweis, 256 
Ill. 357, 100 N. E. 197 (1912), it was deemed resulting — it would probably deny him 
relief rather than adopt the fraudulent retention basis for raising constructive trusts. 
See Murray v. Murray, 153 Ind. 14, 53 N. E. 946 (1899); Andrew ». Andrew, 114 Ia. 


524, 87 N. W. 494 (1901); Mullong v. Schneider, 155 Ia. 12, 134 N. W. 957 (1912). 
Compare Godschalk v. Fulmer, 176 Ill. 64, 51 N. E. 852 (1898). 
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III. 
Constructive Trusts. 


Constructive trusts may be subdivided in various ways for classi- 
fication purposes, but it would seem as if only three kinds of con- 
structive trusts need be indicated here, namely, (1) those so-called 
resulting trusts which are really constructive; (2) those other con- 
structive trusts which grow out of non-written trusts of land; (3) all 
other constructive trusts. 

Some of the so-called resulting trusts that really are constructive 
have already been discussed. They are cases (a) and (6) last above 
mentioned. 

So, too, it is frequently said that there is a resulting trust 
(c) where A. without authority uses the funds of B. to buy lands 
conveyed to A.,# but as the trust is not one of intention but is 
strictly a trust im invitum it seems clear that such a trust is not 
resulting but is constructive.“ 

Closely connected with the above are some constructive’ trusts 
recognized in some jurisdictions, which grow out of non-written 
trusts of land and are deserving on historical grounds, since they are 
the modern substitute for the original resulting uses, of being men- 
tioned next to the foregoing constructive trusts, namely, (d) where 
A. without consideration conveys to C. upon an express oral 
trust for A. (the express oral trust rebutting the presumption of 
no trust found in the recitation of consideration and in the habendum 
to the use of C. contained in the deed), and C. or C.’s heir repudiates 
the trust in reliance on the Statute of Frauds and on the parol- 
evidence rule, and where, in addition to repudiating the trust, C. 
or C.’s heir claims as his own the trust res. This class of construc- 
tive trusts is recognized in only a few jurisdictions, and outside of 
England and of one or two American jurisdictions is recognized 
practically only where there is a breach of a special confidential 
relation or where the grantee solicited and thereby unduly in- 
fluenced the conveyance or had an actual fraudulent intent at the 
time he made the promise.® 


® See 39 Cyc. 148-152. “ See Shearer v. Barnes, 118 Minn. 179 (1912). 
45 The English cases seem to make no distinction between the case of actual fraudu- 
lent intent at the time of conveyance and the case where there is an actual fraudulent 
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Next to the latter class of constructive trusts should be classed 
those constructive trusts (e) where A. conveys to C. or devises to 
C. upon an express oral trust for X. and the events specified in 
case (d) take place. 

All other trusts imposed and enforced because of actual or con- 
structive fraud may be left undivided and be lettered as subdivi- 
sion (f) of constructive trusts. 

Our classification being now complete, it is desirable to arrange 
our results in diagrams. Since we began by giving Maitland’s 
diagram, it will be well to note what rearrangement in his diagram 
our discussion compels us to make. We must, of course, eliminate 
the word “implied,” except as qualified by the words “‘in fact.” 
Those qualifying words are rendered necessary by the traditional 
view that trusts can be implied by law. Then we must throw re- 
sulting trusts under the head of trusts by act of a party, rather 
than under the head of trusts by act of the law. 

Our rearrangement of Maitland’s diagram is: 

(a) Express. 
(b) Implied in fact or resulting. 
2. By act of the law (a) Constructive. 

But we can omit the headings “by act of a party” and “by act 

of the law,” since our classification of trusts as express, implied in 


Trusts 


1. By act of a party \ 


intent only at the time of the refusal to perform, and seem to regard the refusal to 
perform when coupled with retention of the property as necessarily fraudulent enough 
for constructive trust purposes. Davies v. Otty, 35 Beav. 208 (1865); Haigh v. Kaye, 
L. R. [1872] 7 Ch. App. 469; Booth v. Turle, L. R. [1873] 16 Eq. 182; Marlborough 2. 
Whitehead, [1894] 2 Ch. 133; De La Rochefoucauld v. Boustead, [1897] 1 Ch. 196, 
[1898] 1 Ch. 550. For a Canadian case im accord see Clark v. Eby, 13 Grant Ch. 
(U. C.) 371. California seems at last to have adopted that rule in Taylor v. Morris, 
163 Cal. 717 (1912), though the other California cases do not go beyond the limits 
of fraudulent intent at the start, or breach of a special confidential relationship, pre- 
scribed by the general American rule. New York seems to have at least one decision 
under the English doctrine. See Medical College Laboratory ». New York University, 
178 N. Y. 153, 70 N. E. 467 (1904); Lang v. Lang, 131 N. Y. Supp. 891 (1911). So 
does Oklahoma. See Flesner v. Cooper, 134 Pac. 379 (1913). 

A few other jurisdictions which have not rendered decisions contrary to the English 
rule have published opinions which leave the way open for that rule’s adoption. See 
Bowler v. Curler, 21 Nev. 158, 26 Pac. 226 (1891), and Hanson »v. Svarverud, 18 No. 
Dak. 550 (1909). 

Because of the Statute of Frauds, if it is pleaded and relied on, and in some instances 
because of the parol-evidence rule, if it is relied on, the vast majority of American 
jurisdictions will not enforce any trust for a grantor who conveyed on an oral trust for 
himself or on an oral promise by the grantee to convey or to devise to the grantor, in 
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fact, and constructive, renders them unnecessary, and then we 
have the following tentative diagram: 


Manifest with- 

out interpretation 

Precatory trusts. 

2) Where property is con- 
veyed by voluntary deed or 
is of will in 

' trust, where the express 

@) d trusts specified in writing 

trnetion fail in whole or in part, and 

. where there is no express 

oral trust purporting to 

dispose of the equitable 

interests which fail. 

(3) Other construed trusts. 

(a) Where A. pays B. who conveys to C. who is not 
A.’s wife or child and is not one to whom A. stands 
in loco parentis, and no express trust, either 
written or oral, is shown. 

(b) Where A. pays B. who conveys to C. who is 
A.’s wife or child or one to whom A. stands in loco 
parentis, but where the fact that A. used up all his 
property in the purchase or some other circumstance 

es it unreasonable to infer a gift, and where no 
express trust, either written or oral, is shown. 

(a) Where A. pays B. who conveys to C. who is not 

A.’s wife or child and is not one to whom A. stands 
in loco parentis, and who takes upon an express 
oral trust for A., which later he or his heir repudi- 
ates, in reliance on the Statute of Frauds, and 
where, i in addition to repudiating the trust C. or 
C.’s heir claims as his own the trust res. 

(b) Same as (a), only C. is A.’s wife or child or one 
to whom A. stands in loco parentis. 

(c) Where A. without authority uses B.’s funds to 
buy lands deeded to A. 

(d) Where A. without consideration conveys to C. 
by a deed which recites a consideration and has an 
habendum to C.’s use, but on an express oral trust 
for A., and where C. or C.’s heir repudiates the 
trust, in reliance on the Statute of Frauds and the 
parol-evidence rule, and retains the res as his own. 

(e) Where A. conveys to C. as in (d) or devises to 
C. upon an express oral trust for X. and where C. 
repudiates and retains the res as in (d) in reliance 
on the Statute of Frauds, and the parol-evidence 
rule, or on the Statute of Wills, or on both the 
Statute of Frauds and the Statute of Wills. 

(f) All other trusts which are neither express nor 
resulting and which therefore are imposed and en- 

| forced because of actual or constructive fraud. 


the absence of a special confidential relationship between the parties or of undue influ- 
ence or actual fraudulent intent on the part of the grantee found to have existed at 
the time of the conveyance. The Illinois oral-trust-for-the-grantor cases cited in 
note 42, ante, are typical of the general American view as to the claims of the grantor. 

In Massachusetts no trust will be enforced for the grantor (Walker v. Locke, 
5 Cush. 90 (1849); Titcomb v. Morrell, 10 Allen, 15 (1865); Blodgett v. Hildreth, 103 
Mass. 484 (1870); Gould v. Lynde, 114 Mass. 366 (1874); Fitzgerald ». Fitzgerald, 
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There is no doubt that the foregoing diagram can be improved 
upon both in form and in substance. It is submitted only tenta- 
tively and as a basis for clarifying discussion. The sole justifica- 
tion for it and for this whole classification article is that a correct 
classification will be an aid to correct decision. No court of law 
would to-day give a greater effect to a breach of an implied-in-fact 
contract than it gives to a breach of an express contract for the 
same thing, and surely no court of equity that understood clearly 
that a resulting trust is an implied-in-fact trust enforced to pre- 
vent fraudulent retention would give fraudulent retention less 
weight when it follows an express oral trust than when it follows 
an implied-in-fact unwritten trust. The fact that the Statute of 
Frauds forbids the enforcement of the express oral trust while it 
expressly permits the enforcement of the implied-in-fact resulting 
trust is no justification for the attitude of chancery in those juris- 
dictions where the retention of the trust res in violation of the 
express oral trust is not deemed a constructive trust, for those 
courts ought to deem such action to raise a constructive trust, and 
if they did, its enforcement would be expressly authorized by the 
Statute of Frauds. 

Correct judicial decisions do not always follow correct legal 
theory even when that theory is accepted, for correct theory may 
be misapplied, but the best hope of correct decision lies in the adop- 
tion of the best legal theory of rights and remedies. That is the 
sole excuse for an attempt to correct certain erroneous notions of 
the nature of resulting and of constructive trusts; but, since those 
erroneous notions are at times the reason for chancery’s failure 
to furnish the appropriate remedy for fraudulent enrichment, it 
would seem to be a sufficient excuse for the attempt. 

George P. Costigan, Jr. 
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168 Mass. 488, 47 N. E. 431 (1897); Curry »v. Dorr, 210 Mass. 430, 97 N. E. 87 
(1912) ); but the grantor can recover a money judgment for the value of the lands. 
See Basford v. Pearson, 9 Allen (Mass.) 387 (1864); O’Grady v. O’Grady, 162 Mass. 
290, 38 N. E. 796 (1894); Cromwell v. Norton, 193 Mass. 291, 79 N. E. 433 (1906). 
Compare Dix v. Marcy, 116 Mass. 416 (1875). While that view is not as satisfactory 
as is the English doctrine, it is not as unsatisfactory as is the general American doc- 
trine. See Ames, Lectures on Legal History, 428; 20 Harv. L. REv. 549, 552. 
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CITIZENSHIP AS A GROUND FOR PERSONAL JURISDICTION. — The New 
York Court of Appeals has recently refused to recognize a judgment of 
a foreign court whose jurisdiction was based solely upon citizenship. 
Grubel v. Nassauer, 210 N. Y. 149. The defendant was a Bavarian 
subject domiciled in New York. He had filed notice of his inten- 
tion of becoming a United States citizen, but before naturalization the 
judgment was secured against him on valid service by publication in 
Bavaria. Admitting the defendant’s allegiance continued Bavarian, 
the court disregards that fact without giving a reason for doing so, and 
bases its decision on a case involving no question of citizenship or alle- 
giance.! The precise point has apparently been presented only once 
for decision, but in denying allegiance as a ground for jurisdiction in 
personam the court departs from the reasoned opinions of eminent judges 
and text-writers.? 
~ 1 Pennoyer v. Neff, 95 U. S. 714 (1877). The court quotes a passage from this case 
(p. 727) to the effect that the process of one state has no force beyond its own bound- 
aries, and then says, ‘‘It seems to us unreasonable that we should give greater respect 
to the judgments recovered in a foreign country than to a judgment recovered in one 
of our sister states.” This reasoning involves an obvious non sequitur, since in the case 
quoted from the attempt was to get jurisdiction over a defendant who had no residence 
or domicile in the state and owed no allegiance thereto. 

The court also cites a case in which a Canadian judgment against a Canadian resid- 
ing in Wisconsin was refused ition by a Wisconsin court. Smith v. Grady, 68 
Wis. 215, 31 N. W. 477 (1887). The case is directly in point, but the Wisconsin court 
disregarded the question of allegiance altogether, relying on a previous Wisconsin 
case where no question of allegiance was involved. 

2 See Douglas v. Forrest (1828), 4 Bing. 686; Cowan v. Braidwood, 9 Dow. P. C. 
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It is to be regretted also that the court takes the view that foreign 
judgments are enforced solely by virtue of comity. This misleading word 
suggests that it is out of courtesy to the foreign sovereign that the judg- 
ment is enforced, a view which, “if really held by any serious thinker, 
affords a singular specimen of confusion of thought produced by laxity 
of language.” * It is not a question of whether comity should induce us 
to respect a foreign judgment, or whether we should enforce foreign laws, 
but whether our law requires us to enforce the right acquired under the 
foreign law.‘ It is not a question of courtesy, but of the obligation of 
our own law. 

The common-law principle is that courts are bound to enforce the 
right arising out of a foreign judgment rendered by a court having com- 
petent jurisdiction over the defendant, unless the defendant can show 
special facts making it unfair to do so.’ Granting jurisdiction, the judg- 
ment raises a right in the plaintiff and a correlative duty in the defend- 
ant. The question is therefore whether our law considers the bond of 
allegiance a sufficient ground for conferring upon the sovereign’s courts 
personal jurisdiction over an absent subject, and then, if competent 
jurisdiction, are there any special facts which negative the court’s duty 
of enforcement. 

The duty of obedience to the court’s command is the common-law 
basis for jurisdiction in personam® Thus service of process within the 
state gives competent jurisdiction, since every one within the state’s 
boundaries must obey.” The duty assumed by contract by a non-resi- 


26, 35 (1840); General Steam Navigation Co. v. Guillou (1843), 11 M. & W. 877, 804; 
Schibsby ». Westenholz (1870), L. R. 6Q. B. 155, 161; Rousillon v. Rousillon (1880), 
14 Ch. D. 351, 371; Emanuel v. Symon (1908), 1 K. B. 302, 309; Hall ». Williams, 
23 Mass. 232, 240 (1828); Henderson »v. Staniford, 105 Mass. 504 (1870); Hunt ». 
Hunt, 72 N. Y. 217, 238, 239 (1878); Huntley ». Baker, 33 Hun 578 (1884); Re Denick, 
92 Hun 161, 36 N. Y. Supp. 518 (1895); Hamill v. Talbott, 72 Mo. App. 22 (1897); 
Ouseley v. Lehigh Valley Trust & Safe Dep. Co., 84 Fed. ‘602 (1897). Also Dicey, 
ConFiict oF Laws, 2 ed., 361; WESTLAKE, PRIVATE INTERNATIONAL Law, 5 ed., 401; 
Piccott, FOREIGN JUDGMENTS AND JuRISDICTION, Part I, 243 et seg.; NELSON, 
PRIVATE INTERNATIONAL Law, 360; Foote, PRIVATE INTERNATIONAL Law, 3 ed., 
551, 552; WHARTON, ConrLicr OF Laws, § 649, n. 3; 2 FREEMAN, JUDGMENTS, 589; 
6 Hatspury’s LAWS OF ENGLAND, 284; note in 50 L. R. A. 577, 586. Cf. Story, 
Conr.ict or Laws, §§ 540, 546, 548. 

3 See Dicey, ConFtict oF Laws, 2 ed., 10; FooTe, PRIVATE INTERNATIONAL Law, 
547, 548; 1 WHARTON, ConFLict oF LAws, 3 ed., 2,n.1, 5. Thecourt in the principal 
case calls attention to a decision by the Supreme Court of the United States to support 
the proposition that foreign judgments are enforced by virtue of comity; but it is 
to be noticed that after an elaborate review of the subject of comity the court in 
that case comes to a conclusion consistent only with the view expressed above, though 
it continues to use the word “comity.” Hilton v. Guyot, 159 U. S. 113, 202 (1894). 

pr nT es ConFLict or Laws, 2 ed., 10, 11; 1 WHARTON, CoNnFLICT oF Laws, 
3 

5 Russell ». Smyth (1842), 9 M. & W. 810, 819 (Eng.); Williams v. Jones (1845), 13 
M. & W. 628, 633 (Eng.); Schibsby ». Westenholz (1870), 6 Q. B. 155, 159 (Eng.); 
WESTLAKE, PRIVATE INTERNATIONAL Law, 5 ed., 396, 397; WHARTON, CONFLICT OF 
Laws, 3 ed.,§§ 1, 144. Inthe United States this proposition is of course strengthened 
as between states by the constitutional provision as to full faith and credit. U. S. 
Constitution, Art. IV, § 

6 Russell 7. Smyth tata, 9 M. & W. 810, 819 (Eng.); Williams v. Jones (1845), 

13 M. & W. 628, 633 (Eng.); Schibsby ». Westenholz (1870), L. R. 6 Q. B. 155, 1590 
CEng); Hunt ». Hunt, 72 N. Y, 217 at7, 239 (1878); Huntley v. Baker, 33 Hun 578, 580 
(N. Y. 1884). 0. Watson, 36 Ia. 116 (1873). 
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dent foreigner to submit to a court’s jurisdiction furnishes a valid ground 
for personal jurisdiction.* Persons domiciled within a territory are 
bound to obey the sovereign, and are therefore personally subject to his 
courts. It would seem also that the duties arising out of citizenship 
ought to be enough to confer personal jurisdiction. Obedience to the 
sovereign is the first principle of all law. The obligations of allegiance 
are the foundations of government, and cannot be cast off without con- 
sent. Accepting a pension from, or enlisting in the service of, a foreign 
state without consent has been said to be criminal at common law, because 
inconsistent with allegiance to one’s own sovereign.’ Allegiance is an 
essentially bilateral relationship; subject and sovereign are mutually 
bound." To hold it insufficient to give courts jurisdiction to render 
personal judgments is to disregard altogether its inherent nature and 
importance. In America, the ease with which allegiance to one state 
can be changed for that of another, our policy of free naturalization, 
and the usual coincidence of domicile and citizenship, have led to the 
thought of state citizenship as a matter more of convenience than of 
obligation. This popular tendency, however, can hardly justify the 
courts in disregarding the element of duty in allegiance. In contrast to 
this American tendency, English writers have consistently declared 
allegiance enough for the founding of personal jurisdiction.” And the 
same is apparently true of the other European countries." 

However, assuming the jurisdiction, the common law might perhaps 
refuse to enforce the foreign right acquired while the subject was making 
a bond fide attempt to throw off the old allegiance. Furthermore, it does 
not appear in the reports of the case whether the defendant received 
notice of the Bavarian proceedings.“ This want of notice can be urged 
as a ground for not enforcing the foreign acquired right, since the doctrine 
of the common law has always been that “it is contrary to the first 
principles of reason and justice that . . . a man should be condemned 
before he is heard,” * or had an opportunity of being heard. But in 
reaching the result on either of these grounds, the court would not be 
denying that allegiance is sufficient for personal jurisdiction. 


8 Grover & Baker Sewing Mach. Co. v. Radcliffe, 137 U. S. 287 (1890); Copin ». 
Adamson (1875), 1 Ex. Div. 17 (Eng.). Cf. St. Clair v. Cox, 106 U.S. 350 (1882). 

® Douglas »v. Forrest (1828), 4 Bing. 686 (Eng.); Glover v. Glover, 18 Ala. 367 
(1850); Hunt v. Hunt, supra; Huntley v. Baker, 33 Hun 578 (1884); Martin v. Burns, 
80 Tex. 676, 16S. W. 1072 (1891); Re Denick, supra; BEALE, JURISDICTION OF COURTS 
OVER ForEIGNERS, II, 26 Harv. L. REv. 283, 296; PrccotT, FoREIGN JUDGMENTS AND 
Jurispiction, Part I, 248 et seq. 

10 See 3 CoKE, INSTITUTES, 144; 1 East, PLEAS OF THE CROWN, 81; 4 BLACKSTONE’S 
Com. 122. The extra-territorial force of allegiance is further emphasized by statutory 
enactments to the same effect. Foreign Enlistment Act (Eng.), 1870 (33 & 34 Vict. 
c. 90). Cf. Dobree v. Napier (1836), 2 Bing. New Cases, 781. 

il United States v. Cruikshank, 92 U.S. 542, 549, 551; 1 BLACKSTONE, 366; 1 WHAR- 
TON, CONFLICT OF Laws, 50. 2 See note 2, supra. 

18 WESTLAKE, PRIVATE INTERNATIONAL Law, 5 ed., 25 et seg.; BEALE, JURISDICTION 
oF COURTS OVER ForEIGNERS, I, 26 Harv. L. REv. 193. 

4 Grubel v. Nassauer, 210 N. Y. 149. See same case in lower court, 71 Misc. 585, 
affirmed in 148 App. Div. 891. 

46 See Lord Ellenborough in Buchanan v. Rucker, 1 Camp. N. P. 63, 66 (1807). 

16 See Fisher v. Lane, 3 Wils. 297, 302 (Eng., 1772); Rex v. Univ. of Cambridge, 
8 Mod. 148, 164 (Eng.); Fracis, Times & Co. ». Carr, 82 L. T. R. 698, 703 (Eng., 1900); 
Waarton, ConFLict or Laws, 3 ed., § 649, n. 3; 6 HALsBuRY’s Laws oF ENG. 286. 
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THE EFrFEcT OF A SALE UNDER A CONSENT DECREE AS A STEP IN 
CoRPORATE REORGANIZATION. — Some hesitation has been felt by the 
courts in allowing stockholders to join in the reorganization of an in- 
solvent corporation and the purchase of its assets at a foreclosure sale.! 
When the assets are sold, the unsecured creditors lose the chance of real- 
izing upon any future increase in value which might be enough to satisfy . 
their claims. This is equally true when the assets at the time of the sale 
are worth less than the secured indebtedness. The secured creditors 
have a right to force a foreclosure by sale to third parties free from claims 
of unsecured creditors, and when made under a decree of court no ob- 
jection can ordinarily be made collaterally except for fraud in the decree.” 
But the stockholders, on account of their control over the assets, are 
looked upon as standing in a kind of fiduciary relation to the creditors, 
and it seemed a breach of this duty to allow them to purchase and to 
cut off the creditors’ interest in a possible future value by their own 
private speculation. The situation is somewhat analogous to where one 
in a fiduciary capacity sells to himself as an individual. It has been 
even asserted that the assets of an insolvent corporation are held in 
trust for the creditors. Where there is an express fiduciary relation, 
as in the case of a trust or executorship, it is clear that the trustee 
may not buy in the trust res even under a decree of court.‘ 

There are, however, material differences in the case of stockholders buy- 
ing the assets. There probably is no actual trust, and clearly the stock- 
holders are not trustees. Furthermore, in the case of foreclosures of 
corporate assets the amount of capital required to purchase is so large and 
the market so limited that it is difficult to realize fair value for the assets.5 
This is most often accomplished by a reorganization. Upon grounds of 
policy to increase the market, stockholders have been allowed to jom 
in such reorganizations, and to purchase at foreclosure sale when the sale 
is confirmed by judicial decree.® It is clear, however, that good consid- 
eration must be paid for the assets to the old insolvent corporation by 
all who join in the purchase. A transfer to a new corporation which 
merely gives new stock to the old stockholders in exchange for’the old 
stock would be fraudulent. No consideration is given which is subject to 
creditors of the corporation.” This would be true even though the assets 
were worth less than the secured indebtedness,’ for the creditors thereby 
lose the possibility of sharing in an increase of value and nothing has 
been given to the debtor corporation in exchange. Thus, while stock- 
holders may join in a bond fide purchase they should not be given a 
special benefit from the reorganization in order to induce them not to 


1 See Northern Pacific Ry. v. Boyd, 228 U. S. 482, 503. 

2 Robinson v. Iron Ry. Co., 135 U. S. 522; Kent v. Lake Superior Ship Canal, 
Ry. & Iron Co., 144 U. S. 75. . 

3 See 20 Harv. L. REv. 401, where this doctrine is criticized. 

4 Michoud ». Girod, 4 How. (U. S.) 503; Obert ». Hammel, 18 N. J. L. 73. 

5 See 3 Cook, CorPporaTIons, 6 ed., § 886. 

6 Wood v. Dubuque R. Co., 28 Fed. 910; Thornton v. Wabash Ry. Co., 81 N. Y. 462. 
See 5 THompson, CorPoRATIONS, 2 ed., § 6007. 

7 When an insolvent debtor conveys property, the consideration paid must be such 
that the creditors may reach it or the conveyance is fraudulent. 

8 An insolvent may not give away property though it be encumbered to its full 
value. Garrison v. Monaghan, 33 Pa. 232. 
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obstruct the foreclosure and reorganization.? The stockholders clearly 
owe a duty to act in such corporate transactions for the benefit of cred- 
itors. Any special benefit to themselves for which they do not pay full 
value is’analogous to an interest which a debtor who conveys seeks to 
retain for himself.!° That which should have constituted a part of the 
purchase price has been diverted from the corporation which was entitled 
to it, to the stockholders who owe a duty to see that the full value of 
the assets are applied to creditors’ claims. It follows that when by the 
reorganization agreement new stock, instead of being given to old stock- 
holders, is sold to them for less than its value in order to prevent objection 
by the stockholders, the conveyance thereby brought about is fraudu- 
lent." Even where the sale under judicial decree is for less than the 
secured indebtedness, a possibility of future profits has been improperly 
given to the stockholders.” In such a transaction, which is constructively, 
if not actually, fraudulent, the fact that the sale was under a “consent 
decree,’ which was a mere step in the improper plan, should be no more 
conclusive of the fairness of the sale than is a decree under which a trustee 
buys the trust res. The assets in the hands of the new corporation, 
therefore, should be subject to the claims of an unsecured creditor. Such 
seems to have been the decision of the United States Supreme Court 
last May." Northern Pacific Railway Co. v. Boyd.“ A more recent case 
purports to apply the reasoning of the Boyd case in holding a consent 
decree inconclusive of the value in another corporate reorganization. 
Mechanics & Metals Nat. Bank v. Howell, 207 Fed. 973. Here the cred- 
itors of an insolvent corporation purchased its assets under a consent 
decree, and claimed to apply to their claims the value as set by the decree, 
and then hold the sureties for the balance. The creditor taking over 
the assets of the principal debtor has a duty to take them at their real 
value.® The court admits that when the value is determined by com- 
petitive bidding the decree of sale would be conclusive of this value. 
But where, as the court found, the value under the decree was an arbi- 
trary one set in the plan of reorganization,'® and the judicial decree was 


® Chicago, R. I. & Pac. R. Co. v. Howard, 7 Wall. (U. S.) 392; Louisville Trust 
Co. »v. Louisville, N. A. & Ch. Ry. Co., 174 U. S. 674. 

10 The conveyance of property by an insolvent debtor reserving an interest to the 
debtor is clearly fraudulent. Robinson »v, Elliott, 22 Wall. (U.S.) 513; Hurd ». 
Ascherman, 117 Ill. 501, 6 N. E. 160. 

4 Central of Georgia Ry. Co. v. Paul, 93 Fed. 878; St. Louis Trust Co. ». Des 
pepe N. & W. Ry. Co., ror Fed. 632. But see Wenger v. Chicago, etc. R. Co., 
114 Fed. 34. 

2 But see Paton v. Northern Pacific Ry. Co., 85 Fed. 838, where, however, the 
court considered that the stockholders in the reorganization under consideration in 
rs Boyd case paid fair value for the new stock. Also Wenger v. Chicago, etc. R. 

0., supra. 

18 The dissenting justices were of the opinion that the stockholders properly joined 
in the organization and paid what the stock was worth, and also considered that the 
creditor was barred of relief by laches. The majority seem to have asserted that the 
stockholders were estopped to deny that they had received an improper benefit. For 
a discussion of their reasoning see footnote 16. 

M4 228 U.S. 482. See also the same case in the lower courts, 170 Fed. 779, 177 Fed. 


1 Insurance Co. 9. Randall, 42 La. Ann. 260, particularly p. 269. 
16 The court went further, and held that since the creditors formed the new corpo- 
ration and issued paid-up capital stock to an amount far exceeding in par value the 
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given by consent in aid of such plan, it seems proper to look behind the 
decree, as the court did, to discover the true value as a going concern, 
in which condition the creditor preserved the assets. While there is no 
such attempt to improperly benefit stockholders at the expense of cred- 
itors as in the Boyd case, there is an attempt to inequitably benefit the 
creditor at the expense of the surety. Thus the decisions of the two cases 
seem analogous as to the effect of such a decree in a plan of reorganization 
where there are strong equitable reasons for disregarding it.” 


PROVABILITY IN BANKRUPTCY OF CLAIMS UNDER ExEcuTORY CON- 
TRACTS. — There can be no doubt of the advantages to be gained by 
permitting proof against a bankrupt’s estate for damages on executory 
bilateral contracts.'_ Where the contract has been broken by the bank- 
rupt party before bankruptcy, it is of course clear that proof will be al- 
lowed.?, But where there has been no breach before the bankruptcy 
proceedings, a question of great difficulty is presented. The authorities 
upon this point are meagre and in conflict. Recently the Circuit Court 
of Appeals for the Seventh Circuit allowed proof on the ground that 
the bankruptcy proceedings constituted an anticipatory breach of the 


amount of the creditors’ claims and received an amount of such stock equal in par 
value to one hundred per cent of their claims by the terms of the agreement, that they 
were estopped to deny that the paid-up stock was worth its face value and represented 
the actual value of the assets. The court went on the authority of the Boyd case. In 
that case the paid-up stock of the new corporation was issued of a par value far in ex- 
cess of the amounts paid as assessments, and the old stockholders participating in the 
reorganization were given such stock in exchange for the old stock plus the assessments. 
In further supporting its view that the stockholders had retained a valuable interest, 
the court said that since it was agreed in the reorganization that the property was 
equal in value to the paid-up stock, the stockholders could not be heard now to assert 
as against the plaintiff, an unsecured creditor, that this was not true. It is hard to 
support this on any principles of estoppel. It is submitted that it is at most a dictum, 
and was-not meant to be carried to the extreme seen in the later case. 

The policy of the law is opposed to the issue of paid-up stock for less than its value. 
See 4 THompson, CorPORATIONS, 2 ed., §§ 3904, 3911. Those subscribing who have not 
paid the full value may be compelled to pay the full value by creditors who have acted 
in reliance. Boné fide stockholders who have paid full value can complain. Barsus 
v. Gates, 89 Fed. 783. The policy of the law is also to protect the public from the 
danger of paid-up stock which does not represent actual capital. In the Boyd 
case the plaintiff was not in any way deceived, nor did he act in reliance upon the 
stock being paid-up stock. If it be assumed that the stockholders paid the actual 
value for the new stock, it is hard to see why public policy should dictate that they 
should be penalized by granting a pure benefit to the plaintiff in the form of a claim 
against the new corporation. Similarly, in the Howell case, the surety was not 
deceived, and invoking any theory by which the surety is given a pure benefit at the 
expense of the organizers would seem to be improper. 

17 Apparently the doctrine of the Boyd case is taken to be that no objection by in- 
terested parties is necessary at the time of the decree. Whether the Supreme Court 
means to go to this length is doubtful in view of the fact that in the Boyd case the ma- 
jority considered that the plaintiff was in no position to object at the time of the decree. 


1 To refuse proof is to deprive bankrupts of the full benefits of discharge, by forci 
them to bear the burden of many claims which cannot be released and which 
become due soon after the bankruptcy. 

2 In re Silverman, tor Fed. 219; In re Stern, 116 Fed. 604; In re Saxton Furnace 
Co., 142 Fed. 293; In re Spittler, 151 Fed. 942. 
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contract which gave rise to a fixed liability at the time of the filing of 
the petition. In re Scott Transfer Co., Circuit Court of Appeals, Seventh 
Circuit, October Term, 1913. In striking contrast, a federal district — 
court, last October, denying that bankruptcy was an anticipatory breach, 
refused to allow proof of the contingent claim for future damages.’ 
The difficulty arises through failure of the present bankruptcy act 
to provide expressly for the proof of contingent claims.‘ This is probably 
due to a legislative oversight, for both the acts of 1841 and 1867 made 
rovision for proof in such cases.° But though the broad language of 
63, a, 4, might permit of the same construction, our judges, influenced 
apparently by the severity of the English courts toward contingent 
claims,® have usually held them incapable of proof. It is true that an 
exception has been made in the case of a bankrupt indorser of commercial 
paper which was not dishonored until after bankruptcy.’ But the 
general tendency has been to hold that § 63, a, 4, is modified by the 
more strict language of § 63, a, 1,8 and that no claims are provable, unless 
they are fixed liabilities at the time of the filing of the petition.° 
In order to render executory contracts provable within this construc- 
tion, the courts have sought for some means by which they may hold 
that there is a fixed liability upon the contract at the time the petition 
is filed. This they have found in the doctrine of anticipatory breach. 
But: grave difficulties at once suggest themselves when we endeavor to 
hold bankruptcy a breach of this nature. If bankruptcy is an antici- 
patory breach, why is not the trustee precluded from ever assuming per- 
formance for the benefit of the bankrupt’s estate? Allowing the trustee to 
perform is not to be reconciled, unless we say that bankruptcy, though 
an actionable anticipatory violation of the contract, is not so material a 
breach as to give the non-bankrupt party a defense to refusing to go on 
with the contract.’ This, however, presents a radical, if not an unwar- 


3 In re Levy & Sons Co., 208 Fed. 479. In this case the claimant entered into an 
employment contract to serve the Levy Company for a year on a weekly salary. In 
the middle of the year, no breach of contract through failure to pay salary having oc- 
curred, the company became an involuntary bankrupt. It was held that no claim for 
damages against the estate could be proved. 

4 The provisions of § 63, a, important for this discussion are as follows: “Debts of 
the bankrupt may be proved and allowed against his estate which are (1), a fixed 
liability as evidenced by a judgment or an instrument in writing absolutely owing at 
the time of the filing of the petition against him whether then payable or not . . . 
(4), founded upon an open account or upon a contract express or implied.” 

5 5 U.S. Strat. AT LARGE, p. 445; 14 U. S. Stat. AT LARGE, p. 526. 

6 For a collection of the English authorities under various acts, see a learned note 
in WiLLIston, CASES ON BANKRUPTCY, 491. 

7 Moch »v. Market Street Nat. Bank, 107 Fed. 897; In re Gerson, 105 Fed. 891; In 
re Philip Semmer Glass Co., 135 Fed. 77; In re Smith, 146 Fed. 923. Contra,In re 
Schaefer, 104 Fed. 973. 

8 In re Roth & Appel, 181 Fed. 667; In re Adams, 130 Fed. 381. The important 
features of this section are given in note 4, supra. 

9 In re Pettingill, 137 Fed. 143 (guarantee of stock dividends); Leader v. Mattingly, 
140 Ala. 444, 37 So. 270 (indemnity bond); In re Keeton, Stell & Co., 126 Fed. 426 
(note to pay attorneys’ fees on contingency); Im re Thompson Milling Co., 144 Fed. 
314; In re Garlington, 115 Fed. 999; In re Ells, 98 Fed. 967 (agreement in a lease 
providing that the lessor might reénter for default in rent and re-rent the premises, 
charging any loss of rental to the bankrupt); Jn re Roth & Appel, supra. 

10 Tt may be asked how, if this be true, there can be a fixed liability at the time of 
the bankruptcy petition for damages for breach of the entire contract. The answer 
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ranted, extension of the doctrine of anticipatory breach as applied to 
ordinary contracts. For usually where courts allow an action because 
of an anticipatory breach the contract is treated as entirely broken. 
Moreover, it is ordinarily stated there must be immediate action by the 
injured party." But the proving of the claim, the only action taken by 
the creditor, cannot in the nature of things be done immediately on the 
filing of the petition. Further, the courts do not consistently apply the 
doctrine. While bankruptcy is held an anticipatory breach of contracts 
of sale,"? no case has been found under the present act in which this view 
was applied to an employment contract." Again, the courts are inclined 
to restrict the doctrine to cases where the bankruptcy proceeding is 
voluntary," thus refusing to permit proof of perhaps the majority of such 
contract claims. 

If claims under executory bilateral contracts are to be held provable 
on a satisfactory basis, it must be upon the bold ground that contingent 
claims, if capable of liquidation,” should be allowed proof under. the 
present act. There seems a tendency on the part of some courts to take 
this view, provided the contingency is bound to occur within a year 
from the adjudication,’ and hence the liability to become fixed within 
the time named under the act for proving claims.!’ But if the claim is 
contingent when the petition is filed, it is not rendered any the less so 
by the fact of becoming absolute within a year. Moreover, there would 


would seem to be that under § 63, a, the question is one of fixed liability only and not 
of damages. Whether by virtue of later action by the trustee the damages will be- 
come payable for a mere temporary breach or for breach of the entire obligation is a 
— of the liquidation of the liability and not of its existence at the time of filing 

e petition. 

11 See Johnstone ». Milling, 16 Q. B. D. 460, 467, 473; Zuck v. McClure, 98 Pa. St. 
541; Dalrymple v. Scott, 19 Ont. App. 477; WILLISTON’s WALD’s PoLLock on Con- 
TRACTS, 3 ed., 367. 

2 In re Swift, 112 Fed. 315; In re Neff, 157 Fed. 57. 

18 For a decision sustaining the doctrine in an employment contract under the act 
of 1867 see Ex parte Pollard, 19 Fed. Cas. 942. The courts to-day, however, consider 
the bankruptcy as absolutely terminating all relations between employer and employee, 
leaving no duty or right of action to either party. In re Inman & Co., 171 Fed. 185; 
In re American Vacuum Cleaner Co., 192 Fed. 939. The above decisions are founded 
upon a like view upheld by some courts as to landlord and tenant. Jn re Jefferson, 
93 Fed. 948; In re Hays, Foster & Ward Co., 117 Fed. 879. It is submitted that these 
cases precluding the trustee from taking over the lease or contract are erroneous. 
Watson v. Merrill, 136 Fed. 359; Colman Co. v. Withoft, 195 Fed. 250. 

4 Jn re Inman & Co., 175 Fed. 312; Im re Imperial Brewing Co., 143 Fed. 579. 
Contra, In re Pettingill, 137 Fed. 143. This is doubtless due to the refusal of courts 
outside bankruptcy to apply the anticipatory breach doctrine to cases where a party 
has stated nothing but his inability to perform the contract. Johnston v. Milling, 16 
Q. B. D. 460. Any such limitation upon the doctrine of anticipatory breach, however, 
seems incorrect, for, provided it is evident that the contract will not be carried out, the 
question of the ability of the repudiating party to perform should be quite immaterial. 
See WILLISTON’s WALD’s POLLOCK ON CONTRACTS, 3 ed., 368. 

16 It is interesting to note that when the question of proving contingent claims was 
carried to the Supreme Court, proof was denied not merely upon the ground of con- 
tingency but that the claim was incapable of liquidation. Dunbar v. Dunbar, 190 U. S. 

40. 
ae In re James Dunlap Carpet Co., 163 Fed. 541; In re Caloris Mfg. Co., 179 Fed. 
722. Fora discussion in support of this theory, see 14 Cot. L. REv. 158. 

17 §57n. “Claims shall not be proved against a bankrupt estate su ent to one 

year after the adjudication. . . .” 
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seem no force in arguing that where claims become fixed and so liquidated 
within that time, they are thereby provable, for elsewhere in the present 
act ample provision has been made for the liquidation of any claims by 
such means as the bankruptcy court may see fit to employ.'® Hence 
these two decisions show a tendency toward the correct result of permit- 
ting proof of contingent claims wherever capable of liquidation, which 
it is to be hoped the courts will finally reach. 


DomicILe oF UNITED STATES SOLDIERS SERVING IN “ FEDERAL TERRI- 
Tory.” — A person sui juris can change his domicile only by the concur- 
rence of residence in a place and intention to remain there indefinitely.! 
Intention connotes freedom of choice. Accordingly, prisoners confined 
under duress cannot acquire domiciles in prison,” nor can paupers in poor- 
houses.’ Exiles and refugees, on the other hand, can attain new domiciles;* 
they have freedom of choice, though it is somewhat circumscribed. It 
would seem, therefore, that a soldier cannot acquire a domicile in the bar- 
racks or in any fort or post where he is under compulsion to serve. 
But a soldier whose rank or duties permit him a choice of several places 
for his headquarters could establish a domicile in the post he chooses.5 
It follows that the English rule that a soldier in the service of his sover- 
eign always retains the domicile he had on entering the service, wher- 
ever he is stationed,* is too broad. So also the rule, apparently adopted 
in England, that one entering the military service of a foreign sovereign 
becomes domiciled in the territory of such sovereign,’ should be nothing 


18 § 63, b. “Unliquidated claims against the bankrupt may, pursuant to application 
to the court, be liquidated in such manner as it shall direct, and may thereafter be 
proved and allowed against his estate.” 


* Munro 2. Monro, 7 Cl. & F. 842; Mitchell v. United States, 21 Wall. (U. S.) 350. 
The word “indefinitely” is perhaps not sufficiently strong as applied to the English 
cases, most of which either expressly or inferentially require an intention to remain 
permanently. Most American courts, on the con seem satisfied with an in- 
tention to remain indefinitely. See Jacoss, Domictt, gg 162-174, in which the au- 
anaes are collected and commented on. See 3 Beale, CasEs ON CONFLICT OF 

AWS, 510. 

2 Barton v. Barton, 74 Ga. 761; Topsham v. Lewiston, 74 Me. 236; Baltimore 2. 
Chester, 53 Vt. 315. See Burton v. Fisher, Milward, 183, 191-192. See Dicey, Con- 
FLICT OF LAws, 2 ed., 147. 

5 Clark v. Robinson, 88 Ill. 498. Contra, Sturgeon v. Korte, 34 Oh. St. 525. 

4 See Dicey, Conrtict or Laws, 2 ed., 147-8; Jacoss, Domicit, § 285. 

5 It is so held in the analogous case of soldiers whose duties do not require them to 
serve in one post or barracks. See Mooar v. Harvey, 128 Mass. 219; Ames v. Duryea, 
6 Lans. 155, aff’d 61 N. Y. 609. It seems that a soldier who retains his rank in the 
service of his sovereign, though no longer in active service, can get a domicile in the 
country of another sovereign. See Hodgson v. De Beauchesne, 12 Moo. P. C. 285, 
319. A soldier on furlough may acquire a domicile in a place even though he may be 
called back to service at any time. Attorney-General v. Pottinger, 6 H. & N. 733. 
But see Craigie v. Lewin, 3 Curt. Eccl. 435. 

6 Dicey states this rule. Dicey, Conriict or Laws, 2 ed., 155. It is approved in 
Ex parte Cunningham, 13 Q. B. D. 418, 425. 

7 Dicey cautiously inserts “probably” into his statement of this rule. Dicey, 
Conr ict or Laws, 2 ed., 155. It seems to be assumed in President of United States 
v. Drummond, 33 Beav. 449; and is made by counsel arguendo, and not contradicted 
by the court, in Somerville v. Somerville, 5 Ves. Jr. 750, 758. 
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more than a presumption of fact. Unless it relates to domicile by 
operation of law, it assumes that every one serving in a foreign country in 
the foreign sovereign’s army intends, if he can form an intention, to 
settle in such sovereign’s country, which obviously may not be true. 
From the foregoing propositions it may be stated broadly that any 
soldier can form animus manendi in any place which he can freely 
leave; but there is always a strong presumption, from the character of 
soldier life,? that he does not do so. 

Many United States soldiers serve in territory which, by a state’s 
consent, the United States exclusively controls.!° If an officer’s presence 
at a particular United States military post is due to an exercise of his 
volition and an animus manendi is shown, where is his domicile for pur- 
poses of testamentary succession? Now, where one sovereign by treaty 
allows another to enforce certain of its laws in a part of the former’s 
territory, as in Shanghai,” a state domicile acquired by residence animo 
manendi in that portion of territory is a domicile in the state of which 
such territory is a part.“ Anglo-Chinese domiciles are impossible, be- 
cause Anglo-China is not a legal unit; ® it is only part of the legal unit, 
China, and still under its sovereignty. So it is with territory of one 
of our states over which the federal government is allowed control. It 
is part of a legal unit, the state in which it is situated; hence a soldier 
who resides in such territory animo manendi acquires a state domicile in 
the state in which such territory lies. ' 

Such “federal territories,” then, are parts of the states wherein they 
are. Real territories, such as Alaska, are themselves separate legal units, 
each being governed substantially by its own system of law. Therefore 
there is no legal unit composed of all territory exclusively under federal 
control, and a recent case proceeding on that assumption is erroneous. 
Matter of Grant, 83 N. Y. Misc. 257. The deceased, after acquiring 


8 It is so treated in State, ex rel. Toner, In re Graham, 39 Ala. 454, 456. See 
Jacoss, Domiciz, §§ 299, 300. 

® See Re Steer, 28 L. J. (Ex.) 22, 25. 

# 2° Such as Governor’s Island and Fort Leavenworth. 

11 Or for any other purposes depending on the law of the legal unit, — in this coun- 
try, the state, — which controls such matters. : 

2 Several nations, including the United States and England, now have such treaties 
with China. 

18 There may be domicile for different purposes. Thus it may be necessary to find 
whether a man is domiciled in a state, or in any one of the smaller divisions of a state, 
such as a county or city. Jacobs says domicile may be national, relating to nations; 
quasi-national, relating to legal units composing nations, such as the states in this 
country; and municipal, relating to the smaller divisions of legal units. JAcoss, 
Domicit, § 77. Since, however, a man’s rights are fixed by the law of the legal unit 
in which he is domiciled, “national” domicile would seem to be, if not impossible, at 
least non-existent. It seems sufficient, then, at least in this country, to divide dom- 
icile into state and municipal domicile. The most important questions relate to the 
former, and most of the rules on domicile apply to it. Thus the rule that a man cannot 
be without a domicile applies to it alone; a man may be without a municipal domicile. 
See In re Craignish, [1892] 3 Ch. 180, for such a case. In England, domicile is important 
solely with relation to legal units, 7. e., domicile is understood as what is here termed 
“state domicile.” See Dicey, Conriict oF Laws, 2-ed., 93-96. 

4 Mather ». Cunningham, 105 Me. 326, 74 Atl. 809. 

1 See In re Tootal’s Trusts, 23 Ch. D. 532, 538. 

6 Cf. Chicago, etc. Ry. Co. v. McGlinn, 114 U.S. 542, 547, saying that the govern- 
ment of Kansas extends over the Fort Leavenworth Reservation. 
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a domicile of choice in New York, joined the army, and was stationed 
consecutively in Texas, at Governor’s Island in New York, in Chicago, 
and again, as general, at Governor’s Island, where his headquarters 
were when he died. He intended to live in the District of Columbia 
after leaving the island. The surrogate held that his residence in federal 
territory, Governor’s Island, combined with his intention to live in fed- 
eral territory, the District of Columbia, gave him a domicile in federal 
territory, so that his estate was not subject to the New York transfer 
tax. It would seem that after entering the army the deceased in fact 
abandoned his state domicile in New York. Upon his return to Governor’s 
Island he had not such animus manendi as would give him a municipal 
domicile there, or enable him to reacquire i fact his state domicile in New 
York. Thus the real issue raised by the facts of the principal case is 
whether, when in fact he abandoned New York as his domicile, his domi- 
cile of origin reverted or his domicile of choice continued, since no new 
domicile had been acquired. The American rule, which is certainly 
preferable as applied to American conditions, is that a domicile of choice 
continues until superseded; '” hence the deceased was domiciled in New 
York at his death. 


Wire’s RicHT To SET ASIDE VOLUNTARY ANTE-NUPTIAL CONVEY- 
ANCES. — While early established in England that a secret voluntary 
conveyance, made by a woman after engagement and before marriage, 
might be set aside by the husband as a fraud upon his marital rights,! 
it remained for American courts to extend like protection to the dower 
rights of the wife.” 

In many of the cases, where active representations concerning the 
fiancé’s property were used to induce the marriage, the result is clear; * 
but it is probable that in England constructive fraud, based on mere 
passive concealment, was sufficient ground for relief,‘ and such is cer- 
tainly the result of many American cases.’ While this reasoning suggests 


17 On this point the English and American rules conflict, the former holding that the 
domicile of origin reverts; the latter, that the domicile of choice continues. See Udny »v. 
Udny, L. R. 1 H. L. Sc. 441; Desmare v. United States, 93 U.S. 605, 610. Fora dis- 
cussion of the relative merits of the two rules, and a conclusion in favor of the American 
view, see Jacoss, Domicit, §§ 110-113, and 190-203. 


1 Carleton v. Earl of Dorset, 2 Vern. 17 

2 The question has not arisen in England. But see McKeogh v. McKeogh, Ir. R. 
4 Eq. 338, 346; 1 BricHT, HUSBAND AND WIFE, 357} 2 VAIZEY, SETTLEMENTS, 1587. 

3 See Rice v. Waddill, 168 Mo. 99, 67 S. W. 605; Hach ». Rollins, 158 Mo. 182, 59 
S. W. 232; Swaine ». Perrine, 5 Johns. Ch. ww Y) 482; Petty v. Petty, 4 B. Mon. 
(Ky.) 215; Dunbar ». Dunbar, 254 Ill. 281, 98 N. E. 563; Bookout v. Bookout, 150 
Ind. 63, 49 N. E. 824. 

4 Goodard v. Snow, 1 Russ. 485. 

5 Ward v. Ward, 63 Oh. St. 125, 57 N. E. 1095, 51 L. R. A. 858; Arnegaard ». 
Arnegaard, 7 N. Dak. 475, 75 N. W. 707, 41 L. R. A. 258; Smith v. Smith, 6 N. J. 
Eq. 515 (semble); Goff v. Goff, 60 W. Va. 9, 53 S. E. 769; Baird ». Stearne, 15 Phila. 
339, 39 Leg. Int. 374; Chandler ». Hollingsworth, 3 Del. Ch. 99; Leach v. Duvall, 
8 Bush. (Ky.) 201; Wallace v. Wallace, 137 Ia. 169, 114 N. W. 913. See also Babcock 
v. Babcock, 53 How. Pr. (N. Y.) 97; Pomeroy v. Pomeroy, 54 How. Pr. (N. Y.) 228. 
But see Butler v. Butler, 21 Kan. 521, 525; Alkire v. Alkire, 134 Ind. 350, 32 N. E. 
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the recognition of an equitable dower, analogous to the equitable inter- 
est of a contract vendee of land, such hypothesis is nowhere ® relied on 
by the courts, and its infirmities seem obvious. 

In two recent decisions, supported by some authority,’ it is argued, 
from the analogy of fraudulent conveyances by a debtor, that the con- 
veyance is in fraud of the prospective inchoate dower, which is to attach 
upon marriage. Deke v. Huenkemeier, 260 Ill. 131, 102 N. E. 1059; 
McAulay v. McAulay, 79 S. E. 785 (S. C.). While a person who reason- 
ably foresees that he will contract debts owes a duty to preserve prop- 
erty sufficient to secure them, unless engagement for some other reason 
raises a duty to retain realty to which dower may later attach, there 
is no foreseeable obligation on the part of one contemplating matrimony 
to possess at marriage any real estate at all. 

The true basis for relief, then, as pointed out in a few modern decisions,® 
must be that there is a duty growing out of the peculiarly close fiduciary 
relationship of persons about to enter a status involving such sacred 
obligations as marriage. That persons affianced do stand in a fiduciary 
relationship to each other is also recognized in those cases which allow 
a wife to set aside an otherwise valid ante-nuptial contract to relinquish 
dower, when, though no misrepresentation appears, there was not a full 
disclosure of the amount of the fiancé’s real estate.? Broadly defined, the 
prospective husband’s duty should be to act with scrupulous regard for 
the future prosperity of the mutual enterprise in which the two are about 
to embark, and particularly to safeguard those material incidents which 
the law attaches to that relation for the benefit of the wife. This rela- 
tionship should also impose the duty to disclose fully all circumstances 
which in any way affect her interests, either present or in prospect. 

It would seem that the man’s breach of this duty by a secret voluntary 
conveyance of land, if discovered before marriage, would be just excuse 
for the fiancée to repudiate her promise.!? Such a conclusion is not diffi- 
cult to reach if the promise was made with the expectation of receiving 
dower in this specific land, and it is submitted that even where she was 
ignorant of the fact of ownership, such disregard of her interests would 
justify the termination of the engagement. 

If the conveyance be discovered before marriage, it seems obvious 
that repudiation is the only remedy immediately available, since it 
would be fruitless to extend specific protection to an incident depending 
for complete validity on a primary obligation (the duty to keep the 
promise to marry) not specifically enforceable. 

In addition, it is held that where the marriage relation is entered 
into after knowledge of the breach of duty, the right to set aside the con- 


6 Except perhaps in Poston »v. Gillespie, 5 Jones Eq. (N. C.) 258, 262. 

7 See Youngs v. Carter, 1o Hun (N. Y.) 194; Higgins v. Higgins, 219 III. 146, 76 
N. E. 86; Kelly v. McGrath, 70 Ala. 75. In view of the weighty dicta to the effect 
that the statute of 13 Eliz. is merely declaratory of the common law, it is perhaps un- 
sound to argue against this analogy that the creditor’s right is statutory. See Cadogan 
v. Kennett, 2 Cowp. 432, 434, per Lord Mansfield. 

8 Ward v. Ward, supra; Arnegaard v. Arnegaard, supra. 

® Hessick v. Hessick, 169 Ill. 486, 48 N. E. 712; Taylor v. Taylor, 144 Il. 436, 33 
N. E. 532; Kline v. Kline, 57 Pa. 120. 

10 See Wharton v. Lewis, 1 Car. & P. 529; Cheshire v. Payne, supra, 627; Jordan v. 
Black, supra, 147. 
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veyance is lost; " a result at least doubtful on principle, since primé facie 
it amounts to a denial of the most adequate remedy for an admitted 
wrong on the ground that the wronged person has taken the only pos- 
sible course to make it available. It may be argued that marriage after 
knowledge affords ground for presuming consent to the conveyance; but 
if merely a rebuttable presumption of fact it could hardly support the 
result of the cases cited, and if a conclusive presumption of law, it is 
submitted, it is likely to do violence to the truth as many times as 
otherwise. Conceivably, the desirability of interfering as little as pos- 
sible in a relation so peculiarly personal as that of marriage might be 
ground for a rule of policy against affording post-nuptial relief for ante- 
nuptial wrongs which were discovered before the relation had commenced. 

If, in violation of his duty to disclose, the conveyance is kept secret 
until after the marriage, the wife has been placed, by what amounts to 
active misrepresentation, in a situation where this right to terminate 
the relation is no longer available, and so specific restitution is the only 
adequate remedy. If the above definition of the fiancé’s duty be ac- 
cepted, those decisions which hold that a secret gift of land to one to 
whom there is some moral obligation, as a dependent child, or an aged 
mother, is not a fraud upon the intended wife,” would seem difficult 
to reconcile. Certainly the prospective dower interest is no less impaired, 
nor does the moral obligation to the grantee seem sufficient to justify 
concealment from the wife. But since the conflicting claims of both 
wife and donee are essentially equitable, the wrong of the grantor in 
concealing the gift from his fiancée does not seem sufficient reason for 
disturbing the legal title." 


Economic PRINCIPLES OF THE LAW oF WATERS. — A system of water- 
rights may be adapted to the economic conditions of one country and yet 
be entirely unsuited to the needs of another. All systems start by treating 
water, like air and light, as publici juris. In England, however, the great- 
est possible use of water in watercourses was not essential to prosperity, 
and all but riparian owners were strictly excluded from its use.! 
Riparian owners could use it for domestic and for certain secondary 
purposes such as irrigation.? But the flow of water could not be sub- 


. 1 See cases cited in note 7, supra. Contra, Poston »v. Gillespie, supra. 

2 Hamilton v. Smith, 57 Ia. 15, 1o N. W. 276; Fennessey v. Fennessey, 84 Ky. 519, 
2S. W. 158; Dudley v. Dudley, 76 Wis. 567, 45 N. W. 602; Champlin v. Champlin, 
16 R. I. 314, 15 Atl. 85. And see for a similar doctrine in England, cases explainable 
. other grounds. Hunt v. Matthews, 1 Vern. [3d ed.] 408; King ». Cotton, 2 P. 

ms. 674. 

18 See England v. Downs, 2 Beav. 522, 529; Taylor v. Pugh, 1 Hare 608, 614-615; 
Williams v. Carle, 10 N. J. Eq. 543, 550-551. 

14 Tt is conceivable that the courts, although unwilling to set aside the voluntary 
conveyance, might make the wife whole by giving her a correspondingly larger claim 
in any land retained. However, to convert such an equity into a legal right would 
necessitate objectionable litigation against the husband; while if allowed to remain 
as a mere equity it would be valueless against a purchaser without notice, while by 
its indefiniteness effectually preventing all alienation to one having notice. 


1 Embrey », Owen, 6 Ex. 353; Mason ». Hill, 5 B. & Ad. 1. 
2 Embrey »v. Owen, supra; Weston v. Alden, 8 Mass. 135; Blanchard »v. Baker, 
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stantially diminished since the fundamental right was to have the water 
flow on as it had been accustomed. Even to-day in England a non- 
riparian use can be enjoined regardless of whether or not the complain- 
ant is damaged.* Thus, by the common law, due to the over-emphasized 
protection of the man below, the fertilizing waters are finally poured 
into the sea, wasting a large possible benefit which even the limited 
class of riparian owners are prevented from utilizing. Such an un- 
economic result is shocking from the standpoint of a community where 
water is precious.® 

The Doctrine of Appropriation, adopted by several jurisdictions, 
avoids many of these uneconomic results.’ It gives to the first lawful 
taker a right which cannot be infringed or objected to by later users, 
either above or below. The right is limited to the amount strictly neces- 
sary for the beneficial purpose desired. So long as this right is not 
interfered with, others can utilize the water.7?_ Furthermore, the rights 
are transferable.* This doctrine, although admirable as insuring against 
waste, still endows a limited class. But this can be objected to only 
from a socialistic view somewhat inconsistent with property rights in 
general. 

In jurisdictions committed to the strict doctrine of riparian rights 
there may still be an opportunity to make a more judicious distribution 
of flood water. Such water constitutes a windfall. It comes at a time of 
plenty and using it in new ways will deprive no one. It should not be 
wasted by treating it as surface water,® or as part of the watercourse. 
Instead, it should be subject to the use of any one having lawful access 
to it.° Regulation of rights in it according to the principles of appropri- 
ation would bring about the most good. The difficulty arises, however, 
whether flood water can be treated differently... Many authorities 


8 Greenleaf (Me.) 253. See Goutp ON WATERS, p. 385; WIEL, WATER RIGHTS IN THE 
WESTERN STATES, 2 ed., p. 411. See contra, FARNHAM, WATERS, p. 1895. 

3 Roberts ». Gwyrfai District Council, [1899] 1 Ch. 583. 

4 McCartney v. Londonderry & Loughswilly Ry. [1904] App. Cases 301; Stockport 
Waterworks Company ». Potter, 3 H. & C. 300. In America some cases required that 
damage be shown: Elliot v. Fitchburg R. Co., 10 Cush. 191; Modoc Land & Live Stock 
Co. v. Booth, 102 Cal. 151, 36 Pac. 431 (overruled); Kensit ». Great Eastern Ry., 
27 Ch. D. 122 (overruled); WreL, WATER RIGHTS IN THE WESTERN STATES, 2 ed., 
Pp. 495, note 22. But others hold that the non-riparian use is damage per se. Anaheim 
Water Co. v. Fuller, 150 Cal. 327, 88 Pac. 978. See WireL, WATER RIGHTS IN THE 
WESTERN STATES, 2 ed., p. 499. 

5 See Clough v. Wing, 2 Arizona, 371, 379, 17 Pac. 453, 455. 

6 Willey v. Decker, 11 Wyo. 496, 73 Pac. 210; Stowell v. Johnson, 7 Utah 215, 26 
Pac. 290. 

7 See Hunt v. Story, 64 Fed. 510, 514. 

8 Mt. Carmel Fruit Co. v. Webster, 140 Cal. 183, 73 Pac. 826. See WreL, WATER 
RIGHTS IN THE WESTERN STATES, 2 ed., p. 332. 

® Broadbent v. Ramsbotham, 11 Ex. 602; Baulsby v. Speer, 31 N. J. L. 351. 

10 Fifield v. Spring Valley Water Works, 130 Cal. 552, 62 Pac. 1054; Gallatini ». 
Corning Irrigation Co., 163 Cal. 405, 126 Pac. 864. See Crawford ». Hathaway, 67 
Neb. 325, 373, 93 N. W. 781, 797; W1EL, WATER RIGHTS IN THE WESTERN STATES, 
2 ed., p. 503; 26 Harv. L. Rev. 278. The California cases have limited storm waters 
to “unusual floods,” thus badly impairing the doctrine. 

1 Flood water not an integral part of the regular stream certainly lends itself to 
different treatment. It is an intermittent, not a regular, flow like a watercourse. 
Yet its appearance is regularly recurrent, not casual, as is surface water. And even 
if an integral part of the stream, it is an excess over the normal flow, just as much as 
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have dealt with flood waters according to the rules applicable to natural 
streams, and others have treated them as surface water. But even in 
those jurisdictions, in view of the great confusion in past decisions and 
the inevitable presence of distinguishing facts, the doctrine of stare 
decisis should prove no obstacle to a new classification.” The resulting 
conservation of natural resources should justify courts in confining the 
other classes to the waters which are clearly within them. Strangely 
enough one of the states where irrigation is of least importance has felt 
most strongly the desirability of treating flood water differently from 
surface water or water in a watercourse, —as evidenced by a decision 
that a non-riparian owner has not only a right to flood water, but also a 
right to have it sweep across a riparian owner’s land. Thompson 
v. New Haven Water Works, 86 Atl. 585. Praiseworthy as is the feeling 
that inspired such a decision, the actual holding is objectionable. It 
subjects the riparian owner’s land to a highly onerous easement that 
is utterly inconsistent with the common law of real property. Further- 
more, the right given the plaintiff is to have the fertilizing water flow 
across his land. If the court is consistent and gives this right to all 
within the reach of the floods, none of the water can be taken out. 
The inevitable result is that the windfall will be wasted in the sea. 
The case, therefore, falls short of a satisfactory solution of the problem. 


CoMPETITION AS A JUSTIFICATION OF THE SECONDARY Boycott. — A. 
refuses to do business with B. unless B. stops dealing with C. B. com- 
plies with A.’s demand. May C. sue ‘A.? A.’s act is admittedly tortious 
unless justifiable under certain limited rights.!_ One of these is his right 
to compete with others for trade or employment.? But under what 
circumstances does this right justify him here? 

Where A. is an individual we have no authority on this question. 
Nevertheless, a partial answer may be ventured. The right to inflict 
intentional harm on another can be recognized, only because of some 
preponderating public benefit anticipated from its exercise, — hence its 
extent must be determined by what is necessary to secure this benefit. 
Now the objects of the right to compete are to compel every citizen to 
give the community his best service, to have work done by the most 
competent, and to secure equality of opportunity to all. None of these 
objects can well be attained unless the citizen is free to concentrate his 
efforts along lines chosen by himself, — whence it results that the right 
to compete includes the right to refuse to take part in any enterprise 


if it were in a different watercourse. A difficult question of fact is raised, and this has 
constrained many authorities to treat flood water in the watercourse in the same way 
as the regular stream. See WiEL, WATER RIGHTS IN THE WESTERN STATES, 3 ed., 
P. 377- 

® Authorities are collected in 25 L. R. A. 531; WIEL, WATER RIGHTS IN THE WEST- 
ERN STATES, 3 ed., p. 375. 


1 Walker v. Cronin, 107 Mass. 555; Delz v. Winfree, 80 Tex. 400, 16S. W. 111. Cf. 
Tuttle v. Buck, 107 Minn. 145, 119 N. W. 946. See Pottock, Torts, 9 ed., p. 21. 
98 eee e language of Bowen, L. J., in Mogul S. S. Co. ». McGregor, L. R. 23 Q. B. D. 
596, O13 
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unless given a share large enough to suit him.’ This proposition, applied 
to four typical cases, seems to yield results consistent with everyday 
practice. (z) B. wishes A., a lumber dealer and contractor, to do the 
entire building of a house, save for the interior woodwork, which he 
means to instal himself. A. refuses unless B. will buy the wood for the 
interior finish from him. Clearly neither B. nor any competing lumber 
dealer could sue. (2) Same facts, except that B. intends to employ C. 
to furnish and instal the interior finish. A. refuses to build unless C. 
will buy his lumber. C. sues. It is submitted that he can no more suc- 
ceed than could B. in the case above. A.’s right to dictate his own share 
cannot reasonably depend on such accidents as the number of would-be 
participants in the enterprise. (3) Here A. refuses to build if C. is em- 
ployed, unless C. uses A.’s lumber on other contracts for interior finish, 
or G) unless C. joins a builder’s association. In these cases C.’s discharge 
is desired, not in order that A.’s labor or materials may replace his, 
but simply to make C., or those who deal with him, less able or less willing 
to compete with A. in other fields? The chances that a monopoly so 
created will be economically efficient are too remote to justify the injury 
to C., hence the justification fails. In short, then, A. may boycott the 
labor or products of others only for the purpose of replacing the specific 
unit of labor or product boycotted with his own. 

Such, it is believed, is the law where A. is an individual, or a codper- 
ative organization forming a single business unit. Are the rights of a 
mere association of mutually independent individuals the same? * Here 
authorities are copious, but conflicting. Certainly the combination is 
liable in cases like the third’ and fourth ® above, but as to the first ® 


3 See discussion in Pickett ». Walsh, 192 Mass. 572, 583, 78 N. E. 753, 758. 

4 That is, the justification of competition. If a strike to force men into a union 
is lawful, as was argued by Holmes, J., in Plant v. Woods, 176 Mass. 492, 505, 57 
N. E. 1011, 1016, it must be because monopoly and high prices are preferable to com- 
petition in the field of labor. An effort “to get more than one is now getting” is not 
of course synonymous with competition. 

5 As an ordinary partnership or corporation. Such a “combination” can perform 
services which its members acting separately could not. Hence it is to be likened to 
an individual, rather than to those mere aggregations of men which accomplish nothing 
new except to suppress internal competition. The distinction between these two sorts 
of combinations is probably the principal ingredient in the famous “rule of reason.” 
See United States ». Du Pont de Nemours, 188 Fed. 127, 150; United States ». Stand- 
ard Oil Co., 221 U. S. 1, 75, 31 Sup. Ct. 502, 520. 

6 For dicta that they are the same, see Mogul S. S. Co. ». McGregor, L. R. 23 Q. B. 
D. 598, 613; Delz v. Winfree, 80 Tex. 400, 404, 16 S. W. 111; Pottock, Torts, 9 ed., 
PP. 333, 341. Contra, Pickett v. Walsh, 192 Mass. 572, 582, 78 N. E. 755, 757. SAL- 
MOND, TorTs, 2 ed., p. 466. 

7 Barr v. Essex Trades Council, 53 N. J. Eq. ror, 30 Atl. 881; Casey ». Cincinnati 
Typographical Union, 45 Fed. 135; Pickett v. Walsh, supra. Contra, Pierce v. Stable- 
men’s Union, 156 Cal. 70, 103 Pac. 324. But it is not believed that the combination 
is here an essential element in the tort. See Giblan v. National Amalgamated Union, 
[1903] 2 K. B. 600, 619. 

8 Boutwell v. Marr, 71 Vt. 1, 42 Atl. 607; Martell ». White, 185 Mass. 255, 69 N. E. 
1085; Plant v. Woods, 176 Mass. 492, 56 N. E. ro11; Purvis v. United Brotherhood, 
214 Pa. 348, 63 Atl. 585; March v. Bricklayers’ Union, 79 Conn. 7, 63 Atl. 291. Contra, 
Macauley v. Tierney, 19 R. I. 255, 33 Atl. 1. Here again the element of combination 
is not deemed essential. 

® The following cases hold that the combination is liable. Lucke v. Clothing Cutters’ 
Assembly, 77 Md. 396, 26 Atl. 505; Jackson v. Stanfield, 137 Ind. 592, 36 N. E. 345. 
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and second ’° the decisions are sharply split. The following conclusions, 
however, are suggested as sound, and tenable on the authorities. First, 
the first and second cases above cannot fairly be distinguished, for the 
reasons already given. Secondly, the combination is usually liable in 
both. A. is not a unit for any purpose of serving the community, hence 
it cannot claim the right to compete as a unit." The fact is that X. and 
Y. are demanding C.’s business for Z. Whatever the merits of this 
transaction, they are not those of competition.” 

In a recent case a carpenter’s union consistently refused to handle any 
lumber manufactured in an “open shop.” Plaintiff, an “open shop” 
manufacturer, sought to enjoin this boycott so far as it affected his 
product. Relief was denied. Paine Lumber Co., Lid., v. Neal, 50 N. Y. 
L. J. 1497 (U. S. D. C., So. Dist. of N. Y., November, 1913). The de- 
cision, though inconsistent with the views here expressed, is in accord with 
prior New York cases, since the facts are those of the second supposed case, 
in which A., even though a combination, is held justified in New York.¥ 
But the court’s reason, namely, that a boycott directed indiscriminately 
against all persons of a class is a public wrong, to be enjoined only at 
the suit of the state, is unsound. Public property rights, like the right 
to travel on the roads, cannot, indeed, be vindicated by private persons; 
but where the right infringed is vested in the plaintiff individually, he 
may sue to protect it, no matter how many other citizens may be de- 
prived of the same right by the defendant’s act.“ The right to engage 
in business is of the latter class.° There seems to be no warrant for 
putting this new obstacle in the path of those seeking to escape the 
oppression of “organized” labor or capital. 


Contra, National Protective Association v. Cumming, 170 N. Y. 315, 63 N. E. 360; 
Pickett ». Walsh, supra; Scottish Co-operative Society, Ltd., v. Glasgow Fleshers’ 
Association, 35 Scot. L. Rep. 645. Cf. Mogul S. S. Co. v. McGregor, [1892] A. C. 25. 

10 The following cases hold that the combination is liable. Quinn v. Leathem, 
[rg01] A. C. 495; Lyons v. Wilkins, [1896] 1 Ch. 811. Contra, Pickett v. Walsh, supra; 
National Fireproofing Co. v. Mason Builders’ Association, 169 Fed. 259. 

11 This fact alone suffices to answer the argument that because some individuals 
are more powerful than some combinations, therefore individuals and combinations 
should be treated alike. That argument is still further weakened by the fact that an 
individual can seldom make his services indispensable without subjecting himself to 
the Se service law. Inter-Ocean Publishing Co. v. Associated Press, 184 Ill. 438, 
56 N. E. 822. 

2 Here again it is necessary to notice a modern tendency to hold that the social 
interest justifies restraints on competition among laborers for certain purposes. Na- 
tional Protective Association v. Cumming, 170 N. Y. 315, 323, 63 N. E. 369, 370; 
National Fireproofing Co. ». Mason Builders’ Association, 169 Fed. 259, 268. Prop- 
erly understood, these decisions restrict, rather than extend, the right of competition. 

18 National Protective Association v. Cumming, supra; National Fireproofing Co. v. 
Mason Builders’ Association, supra. , 

™ Wesson v. Washburn Iron Co., 95 Mass. 95; King v. Morris & Essex R. R. Co., 
18 N. J. Eq. 397. 

16 This is shown by the fact that it is “property” protected by the Constitution. 
Allgeyer v. Louisiana, 165 U. S. 578, 17 Sup. Ct. 427. The right to use the roads is 
not so protected. Stanwood v. Malden, 157 Mass. 17, 31 N. E. 702; Kings Co. Fire 
Ins. Co. v. Stevens, tor N. Y. 411, 5 N. E. 353. See 2 ELLIOTT, ROADS AND STREETS, 
§§ 1172, 1180, 1181, ; 
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AGENCY ~ NATURE AND INCIDENTS OF RELATION— KNOWLEDGE OF 
AGENT: WHEN ImPUTED TO PRINCIPAL. — The president of a bank secured by 
fraud a promissory note from the maker, which he indorsed for value to the 
bank, acting both as indorser and as agent for the bank. The bank sues the 
maker, who claims that the bank was affected, through its agent, with notice 
of the fraud. Held, that the bank may not recover. First Nat. Bank v. Burns, 
103 N. E. 93 (Ohio). 

To the general rule that the knowledge of the agent within the scope of em- 
ployment is the knowledge of the principal, an exception is made where it 
would be against the agent’s interest to communicate such knowledge. Frenkel 
v. Hudson, 82 Ala. 158; Innerarity v. Merchants’ National Bank, 139 Mass. 
332. See MecHEM, AGENCY, § 723. The theory is that the general rule rests 
on the presumption that the agent has communicated his knowledge to the 
principal; it does therefore not apply where it is clear that the agent will not 
in fact inform the principal. See Wickersham v. Chicago Zinc Co., 18 Kan. 
481, 486. Another ground for the general rule is the identification of principal 
and agent. See Mountford v. Scott, 3 Madd. 34, 40; Houseman v. Girard Build- 
ing Ass’n, 81 Pa. St. 256, 262. On this view there is no basis for such an ex- 
ception, for knowledge would be implied in all cases. Each theory seems but a 
fictitious explanation of a rule of policy, that one who deals through agents is 
bound by notice that they have acquired. It seems fair, on this basis, to make 
an exception where the agent is acting for his own adverse interests. The 
principal case denies any such exception. The court, however, makes the 
distinction that where the agent is the sole party in the transaction, his knowl- 
edge will be imputed to the principal, in spite of his adverse interest. Newell 
v. Hadley, 206 Mass. 335, 92 N. E. 507. Contra, National Bank of Nephi v. 
Foote, 12 Utah 157, 42 Pac. 205. As asub-exception, this distinction seems to 
be based on a sound policy, that a principal should not be regarded as a purchaser 
without notice, when he must rely on the act of the very agent who knew. The 
result may further be supported on the theory that the agent has really con- 
federated in a tort on the defendant, and that the principal cannot claim the 
benefit of the wrongful act without accepting the responsibility for it as well. 
The principal case therefore reaches a correct result, it is submitted. 


BANKRUPTCY — PREFERENCES — STATUTES REQUIRING RECORDING OF 
TRANSFERS. — More than four months before bankruptcy an insolvent trans- 
ferred property to the appellant, which the latter could reasonably have known 
would result in a preference. The transfer was by deed, which was recorded 
less than four months before the filing of the petition. By the law of Ohio the 
unrecorded deed was valid except as to subsequent purchasers in good faith. 
The trustee in bankruptcy now seeks to avoid the transfer as a preference. 
Held, that the deed may be set aside. Carey v. Donohue, 31 Am. B. Rep. 210 
(C. C. A., 6th Circ.). 

Section 60, a, of the National Bankruptcy Law provides that “where a prefer- 
ence consists of a transfer, such period of four months shall not expire until four 
months after the date of recording or registering of the transfer, if by law such 
recording or registering is required.” This provision was added in 1903 for the 
purpose of changing the rule by which the date of such a preferential transfer 
was held to take effect from delivery of the deed. See CoLLIER ON BANKRUPTCY, 
8 ed., 654. Such a rule made it possible for a creditor to conceal his preference 
for the four months and record his deed just before bankruptcy. Unlike § 3, b, 
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of the act, the provision in § 60, a, is effective only when recording is required, 
not when it is “permitted or required.” This may mean one of three things. 
First, that the clause is operative only when recording is necessary to make the 
transaction valid between the parties. See In re Hunt, 139 Fed. 283, 286. 
The amendment is then ineffective. Or the meaning may be that “required” 
is equivalent to “required as against creditors.” Several cases have gone this 
far, putting the trustee in the shoes of the creditors. Loeser v. Savings, etc. 
Co., 148 Fed. 975. In re Montague, 143 Fed. 428. See 20 Harv. L. REv. 645. 
Both of the above interpretations proceed upon the theory that for recording 
to be required within the meaning of the statute it must be required as against 
those persons the trustee represents. But there is nothing whatever in the 
language of § 60, a, which would limit its operation to transfers of this kind. 
The interpretation adopted by the court in the principal case, that the clause 
includes transfers where for any purpose recording is required, seems more de- 
sirable. The purpose of this section of the amendment is to make more uni- 
form the rule for avoiding preferences. Since the state statutes vary greatly 
as to the class of persons against whom record is required, it does not make 
for uniformity for that factor to determine whether there has beep a preference. 
Nor is the view contended for without the support of authority. In re Beck- 
haus, 177 Fed. 141; English v. Ross, 140 Fed. 630. Contra, Meyer Bros. v. 
Pipkin Drug Co., 136 Fed. 396. It is to be hoped that the Supreme Court 
will adopt this, rather than follow out its former view that the trustee’s right 
to avoid a recorded transfer depends both upon his status and the peculiarities 
of the state statutes. York, etc. Mfg. Co. v. Cassell, 201 U.S. 344. 


BANKRUPTCY — PROVABLE CLAIMS — CLAIMS UNDER ExXEcuTory Con- 
TRACTS. — The Auditorium Hotel entered into a five-year contract granting to 
a transfer company, in consideration of a certain monthly sum, their exclu- 
sive baggage and livery privilege. Soon after, the transfer company became 
bankrupt, and the hotel now claims to prove for damages against the estate. 
Held, that the bankruptcy is an anticipatory breach of the contract and that 
proof of the claim will be allowed. In re Scott Transfer Co., Circuit Court of 
Appeals, Seventh Circuit, October Term, 1913. 

For a discussion of -the principles involved in this case, see NOTES, p. 469. 


CARRIERS — BAGGAGE — UNACCOMPANIED BY OWNER. — The plaintiff bought 
a ticket on the defendant’s line and, although she did not become a passenger 
herself, used it to send baggage, which was Jost. Held, that the plaintiff may 
recover. Alabama Great Southern R. Co. v. Knox, 63 So. 538 (Ala.). 

What authority there is, is contrary to this decision. Marshall v. Pontiac 
R. Co., 126 Mich. 45, 85 N. W. 242; Southern Ry. Co. v. Dinkins, 139 Ga. 332, 
77 S. E. 147. The reasoning of these latter cases, it is submitted, is correct. 
The railroad has held itself out as a carrier of passengers only, and it is solely 
as a reasonable incident of passenger carriage that baggage carriage may be 
required at all. The right to transportation of baggage is not one of two co- 
ordinate privileges sold together for a single price. Indeed, the essential ele- 
ment in creating carrier’s liability for baggage is apparently delivery to the 
railroad with intent to become a passenger. Wood v. Maine Central R. Co., 
98 Me. 98, 56 Atl. 457, commented on in 17 Harv. L. REv. 354; Beers v. Boston 
& Albany R. Co., 67 Conn. 417, 34 Atl. 541, criticized in 10 Harv. L. REv. 186. 
It has even been suggested that if the contemplated journey is never taken the 
carrier be relieved of responsibility ab initio. See WyMAN, PuBLIC SERVICE 
Corporations, § 728. This seems fair where no ticket was ever purchased. 
But it would not seem reasonable to enforce it against a plaintiff who, having 
purchased a ticket with the bond fide intention of making the trip, was pre- 
vented from going by circumstances arising subsequent to checking the baggage. 
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However, since he has taken advantage of one incident of the unit of service 
it would seem that he could not use the ticket for a later journey. Buta pas- 
senger should not be required to travel on the same train with the baggage. 
McKibbin v. Wisconsin Central R. Co., too Minn. 270, 110 N. W. 964; see 20 
Harv. L. Rev. 647; Larned v. Central R. Co., 81 N. J. L. 571, 79 Atl. 289; 
Moffat v. Long Island R. Co., 123 N. Y. App. Div. 719, 107 N. Y. Supp. 1113. 
Although the old view was contra. Collins v. Boston & Maine R., 10 Cush. 
(Mass.) 506; Wilson v. Grand Trunk Ry., 56 Me. 60. In breaking away from 
this rule, the principal case, it is submitted, has gone too far. The proper re- 
striction would seem to be that the trip take place within such a space of 
time after checking the baggage as to indicate that both relate to the same 
journey. See Southern Ry. Co. v. Dinkins, supra. The reasoning of the princi- 
pal case, that the plaintiff has purchased two rights with the ticket, cannot be 
reconciled with the above principles. Also, the court’s admission here that the 
plaintiff must, technically at least, have intended to become a passenger, seems 
inconsistent with its other reasoning. 


CARRIERS — PASSENGERS — FAILURE TO TRANSPORT TO DESTINATION. — 
A passenger on the appellant’s train paid his fare to a flag station and notified 
the conductor of his desire to be set down there. The train stopped about a 
mile before reaching the station, and upon being directed by the conductor 
that it was his station, the passenger alighted. The passenger sues for injuries 
due to his being compelled to walk to his destination. Held, that he may re- 
cover without regard to the defendant’s negligence. Beaumont, S. L. & W. 
Ry. Co. v. Bishop, 160 S. W. 975 (Tex. Civ. App.). 

The contract of a railroad with a passenger is not as absolute and uncondi- 
tional as the reasoning of the court in the principal case would indicate. It 
is not liable for delay in transportation not due to its negligence. Gordon v. 
Manchester & Lawrence R. Co., 52 N. H. 596; Cormack v. New York, N. H. & 
H.R. Co., 196 N. Y. 442, 90 N. E. 56; Southern Ry. Co. v. Miller, 129 Ky. 98, 
110 S. W. 351. But see Renfro v. Texas C. Ry. Co., 141 S. W. 820 (Tex. Civ. 
App.). Nor is it absolutely liable for the safety of the passenger. Readhead 
v. Midland Ry. Co., 2 Q. B. 412, 4 Q. B. 379; Glennen v. Boston Elevated Ry., 
207 Mass. 497, 498, 93 N. E. 700, 7o1. It is bound only to exercise the utmost 
diligence, consistent with its duties as a common carrier, to transport the pas- 
senger promptly and safely to his destination and give him a reasonable op- 
portunity to alight. The passenger must use due diligence to inform himself 
of the places and times for entering and alighting from trains, and the carrier 
is under no obligation to inform him personally of his arrival at his destination, 
or to see that he alights. Southern Ry. Co. v. O’Bryan, 115 Ga. 659, 42 S. E. 
42; Southern R. R. Co. v. Kendrick, 40 Miss. 374. Probably by universal prac- 
tise the railroads have assumed the duty of giving a general announcement of 
approach to stations. See Southern R. R. Co. v. Kendrick, supra, 385; Southern 
Ry. Co. v. Hobbs, 118 Ga. 227, 231, 45 S. E. 23, 24. At all events, where the 
carrier through its authorized agents has undertaken in a particular case to 
direct the passenger, it will be liable for all delay, expense, or injury proxi- 
mately resulting from any misdirection. Louisville, N. A. & C. Ry. v. Hosapple, 
12 Ind. App. 301, 38 N. E. 1107; Louisville & N. R. R. Co. v. Jenkins, 15 Ky. 
L. R. 239; Tennessee C. R. Co. v. Brasher’s Guardian, 29 Ky. L. R. 1277, 97 S. W. 
349. 


ConFLict oF LAws — RECOGNITION OF FOREIGN JUDGMENT — CITIZENSHIP 
AS A GROUND FOR PERSONAL JURISDICTION. — The plaintiff, through service 
by publication, secured a judgment in a Bavarian court against the defendant, 
a Bavarian subject,who throughout the proceedings was domiciled in New York. 
The defendant had filed his intention of becoming a United States citizen, but 
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the judgment was secured before naturalization. Held, that the foreign 
judgment is not enforceable. Grubel v. Nassauer, 210 N. Y. 149. 
For a discussion of this case and the principles involved, see NOTES, p. 464. 


CONSTITUTIONAL LAw—DveE Process or LAw— RIGHTS UNDER THE 
FOURTEENTH AMENDMENT. — The defendant was indicted under a statute 
which provided that whoever should agree to lease any building, knowing, or 
with good reason to know, that it was intended to be used as a house of ill- 
fame, or whoever should, knowingly, or with good reason to know, permit the 
building to be so used, should be guilty of a misdemeanor. A second statute 
provided that two convictions in the same house within six months would 
satisfy the requirement that the house had been so used with the permission 
of the owner. This was the only evidence of knowledge in the principal case. 
A writ of habeas corpus is brought to secure the relator’s release. Held, that 
the relator be discharged, the second statute being unconstitutional. People v. 
Warden of City Prison, 143 N. Y. Supp. 912 (Sup. Ct.).: 

One who leases a house with knowledge that it is to be used as a disorderly 
house, or who permits it to be so used, is guilty of a misdemeanor at common 
law. People v. Erwin, 4 Den. (N. Y.) 129. Contra, Reg. v. Stannard, L. & C. 
349. A disorderly house is a common-law nuisance. Price v. State, 96 Ala. 1, 
11 So. 128. Therefore no mens rea need be shown. Reg. v. Stephens, L. R. 
1Q. B. 702. The element of knowledge is, however, necessary. See State v. 
Williams, 30 N. J. L. 102, 106. The lessor has to be connected in some way 
as a principal in the misdemeanor, since mere ownership of the property im- 
poses no responsibility for the nuisance. Schmidt v. Cook, 4 Misc. (N. Y.) 85, 
23 N. Y. Supp. 799. The first statute is, except for the punishment provided, 
declaratory of the common law. The second statute, in terms, precludes the 
defendant from denying his connection with the crime on the score of 
knowledge. Such a conclusive presumption has been held unconstitutional. 
Groesbeck v. Seeley, 13 Mich. 329. More probably the intent was to make 
knowledge unnecessary. The first statute also gave the owner a right to oust 
a once-convicted tenant. This puts a duty on him to enforce that right. Fail- 
ing to do so before a second conviction, he has violated the statute. The 
maximum penalty provided is a five hundred dollars fine, or one year’s im- 
prisonment, or both. PrNnat Law, 1909, § 1937. To punish thus a morally 
guiltless defendant savors of a deprivation without due process of law. Yet 
the police power has often been extended equally far in the interest of public 
health and morals. People v. West, 106 N. Y. 293, 12 N. E. 610; Ford v. State, 
85 Md. 465, 37 Atl. 172; Ah Sin v. Wittman, 198 U. S. 500. 


CoNSTITUTIONAL Law — PERSONAL Ricuts, Crivit, PoLitTicaL, AND RE- 
LIGIOUS — OPERATION TO PREVENT PROCREATION. — THE Board of Ex- 
aminers of Feeble-Minded, Epileptics, Criminals, and other Defectives, to 
prevent procreation, ordered the operation of salpingectomy on the plaintiff, 
a woman confined in a charitable institution for epileptics. A statute provided 
for the asexualization of feeble-minded, epileptics, rapists, certain criminals 
and other defectives who were confined in state reformatories, charitable, and 
penal institutions. Held, that the portion of the statute relating to epileptics 
is unconstitutional because, not applying equally to all epileptics within the 
state, it does not afford equal protection of the laws. Smith v. Board of Ex- 
aminers, 88 Atl. 963 (N. J. Sup. Ct.). 

Aside from this apparently impregnable position, the opinion contains a 
strong dictum on the broader ground that statutes of this nature are invalid 
under the “due process of law” clause as an unreasonable exercise of police 

wer. ‘The case is interesting to compare with State v. Feilen, 126 Pac. 75 

ash.), discussed in 26 Harv. L. Rev. 163. There the question arose under 


i 

ae 

ths 

| 
: 

q 

ge q 

4 
a 
3 

bi 


RECENT CASES. 485 


circumstances most favorable to the right of the state— the operation being 
vasectomy (the surgical sterilization of a male, relatively a very simple 
affair), to be performed on a man convicted of a sexual crime — the only con- 
stitutional difficulty being the prohibition against ‘cruel and unusual punish- 
ment.” Here the operation was a serious one, although the simplest method 
of asexualizing a woman, and the question is raised as to the suppression of 
the rights of the individual for the artificial enhancement of the public welfare. 
Since this New Jersey statute expressly provided that the fact that it is held 
‘unconstitutional in regard to a single class shall not invalidate the act as a 
whole, the court may yet be given an opportunity to express itself on the 
criminal portion of the statute. Statutes similar to that in the principal case 
have been enacted in Indiana, Iowa, California, Washington, Connecticut, 
New York, Utah and Michigan. In Vermont such a bill was vetoed. But 
they have not been passed upon by the courts except in these two states, For 
a general discussion of the whole question see 27 Medico-Legal Journal, 134, in 
which such statutes are advocated; and 4 Journ. Crim. Law, 326, where they 
are strongly disapproved. See also Mossy, Crime, 111. 


CoNSTITUTIONAL LAW — POWER OF EXECUTIVE — PRESERVATION OF NEv- 
TRALITY BY INTERNMENT. — Mexican soldiers belonging to the Federalist 
forces, having been put to flight, crossed the boundary into the United States. 
They surrendered to the United States army, and by order of the President were 
disarmed and interned. They now petition for a writ of habeas corpus. Held, 
that the writ be denied, no provision of the Constitution of the United States 
having been violated. Ex parte Toscano, 208 Fed. 938 (Dist. Ct., S. D. Cal.). 

It is clear that aliens fall under the protection of the “due process” clause. 
Wong Wing v. United States, 163 U. S. 228. By an express provision of the 
Convention of The Hague, belligerent troops which are received by a neutral 
power are to be interned. 36 U. S. Stat. aT LARGE, 2324. The principles 
governing the status of neutrality are old. See 2°WEsTLAKE, Int. Law, 1609. 
They are as necessary a part of sovereignty as the war power, and the federal 
government from the first has enforced them. The Santissima Trinidad, 1 Brock. 
(U.S. Circ. Ct.) 478, 488, 496. See 1 AMER. STATE PAPERS, 60, ef seg.; 7 MOORE, 
Dice. Int. Law, 1002, e¢ seg.; 8 AMER. JouRN. Int. LAw, 1. The provision of 
the treaty is merely declaratory. The admittance of foreign troops into the 
territory is a matter of grace. See The Schooner Exchange v. McFadden, 
7 Cranch (U.S.) 116, 139. It is granted under the circumstances of the princi- 
pal case for reasons of humanity. See Hatt, Int. Law, 625. But having per- 
mitted the entrance, the nation could not allow the belligerents to leave without 
a violation of neutrality. 2 Hatieck, Int. Law, 173. This internment, as 
well as the decision whether there is a state of belligerency, properly falls within 
the executive functions without the interposition of the judiciary. If a crime 
were charged a judicial trial would be necessary. Wong Wing v. United States, 
supra, 236. Here, however, such is not the case. There is no violation of the 
neutrality laws. Thus the case differs from Ex parte Orozco, 201 Fed. 106. See 
7 Moorg, Dre. Int. Law, 1018, e¢ seg. 1026. The jurisdiction of the executive here 
is based on the exigencies of government. See 27 Por. Sc. QUART. 215, 238. 
The restraint of liberty is necessary, first, to preserve peace internally; second, 
to prevent the nation from being involved in a foreign war. Liberty may also 
be restrained by the executive officers acting alone in the analogous case of the 
detention and exclusion of aliens. See Wong Wing v. United States, supra, 231. 
See also 22 Harv. L. REv. 221, 360. So, too, by boards of health in passing 
on questions of quarantine and enforcing their decisions. Valentine v. Engle- 
wood, 76 N. J. L. 509, 71 Atl. 344. In the principal case, therefore, there seems 
to have been a proper exercise of the executive power in the enforcement of a 
declaratory treaty. 
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CORPORATIONS — REORGANIZATION AND CONSOLIDATION — SALE OF ASSETS 
UNDER CONSENT DECREE OF CouRT—IS VALUE SET BY DECREE BINDING 
ON SURETIES WHEN CREDITORS TAKE OVER AsstEs.— The creditors of an 
insolvent corporation, with the knowledge and consent of the surety, took over 
the assets under a consent decree of court as a step in a plan of reorganiza- 
tion. They formed a new corporation to take the assets and issued paid-up 
capital stock equal in par value to more than the amount of their claims 
against the old insolvent corporation. The creditors asserted the right to ap- 
ply to their claims only the value as set by the decree and to hold the sureties 
for the balance. Held, that the creditors were estopped by the issue of paid- 
up capital stock to assert that the assets were worth less than the full amount 
of their claims. Mechanics & Metals Nat. Bank v. Howell, 207 Fed. 973. See 
NOTES, p. 467. 


DomicitE — AcgutriInc oF Domicite BY Mititary MEN — PossIBILITY OF 
DoMIcILE IN FEDERAL TERRITORY. — The deceased, who had acquired a domicile 
of choice in New York, became an officer in the regular army, and served in 
Texas, at Governor’s Island, in Chicago, and again at Governor’s Island, where 
his headquarters were at the time of his death. He intended to live in the 
District of Columbia after leaving Governor’s Island. Held, that his residence 
in federal territory, Governor’s Island, coupled with his intention to continue 
to live in federal territory, the District of Columbia, gave him a domicile of 
choice in federal territory, so that his estate was not subject to the New York 
transfer tax. Matter of Grant, 83 N. Y. Misc. 257. 

The portions of territory, such as Governor’s Island, over which the United 
States exercises exclusive control, are nevertheless portions of the legal units, 
the states, in which they lie. The decision therefore seems erroneous. See 
NOTES, p. 472. 


Eminent Domain — RESTRICTIONS UPON Property ADJACENT TO PUBLIC 
Parks. — A Pennsylvania statute conferred upon cities the power to purchase 
private property within two hundred feet of public parks and parkways, and 
“to resell . . . with such restrictions in regard to the use thereof as will fairly 
insure the protection of such . . . parks . . ., their environs, the preserva- 
tion of the view, appearance, light, air, health, and usefulness.’”’ Act, June 8, 
1907 (P. L. 466). In pursuance thereof, the councils of the defendant city 
passed an ordinance appropriating the plaintiff’s property, and authorized its 
resale to B. subject to restrictions. Held, that the statute is unconstitutional. 
Pennsylvania Mutual Life Ins. Co. v. City of Philadelphia, 88 Atl. 904 (Pa.) 

The right of eminent domain may be invoked only for a public use. Embury 
v. Conner, 3 N. Y. 511; Gaylord v. Sanitary District of Chicago, 204 Ill. 576, 68 
N. E. 522. But as to what is a public use the courts are not agreed. One line 
of decisions makes the phrase synonymous with “general utility,” ‘public 
advantage or benefit.” Olmstead v. Camp, 33 Conn. 532. See Tuttle v. Moore, 
3 Ind. Ter. 712, 725, 64 S. W. 585, 591; see 15 Harv. L. REv. 399. Another, 
and closer, interpretation, and one to which the principal case subscribes, re- 
quires that there be a “use or right of use by the public.” Matter of the Ap- . 
plication of the Eureka Basin Warehouse and Manufacturing Co., 96 N. Y. 42; 
Arnsperger v. Crawford, 101 Md. 247, 253, 61 Atl. 413, 415. See 1 LEwis, 
Eminent Domaty, 3 ed., § 258. All this is involved in the question which 
the principal case suggests as to how building restrictions for esthetic purposes 
can be imposed upon property surrounding public parks. The simplest 
method would be to make a direct limitation upon the present owners. 
Whether this could be justified as an exercise of the police power is at least 
doubtful. Passaic v. Paterson Bill Posting Co., 72 N. J. L. 285, 62 Atl. 267; 
People v. Green, 85 N. Y. App. Div. 400, 83 N. Y. Supp. 460. See 20 Harv. 
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L. Rev. 35. But the right to take land by eminent domain includes the 
taking of a limited interest in property in the nature of an easement. Pa- 
cific Postal Telegraph-Cable Co. v. Oregon, etc. R. Co., 163 Fed. 967. See 
Attorney-General v. Williams, 174 Mass. 476, 55 N. E. 77, 178 Mass. ea 59 
N. E. 812; Williams v. Parker, 188 U.S. 491, 23 Sup. Ct. 440. And this might 
be under either theory of public use. A second plan would be for the state to 
purchase and retain the fee of the surrounding property; a third, for the state to 
resell subject to restrictions. Either of these would be within ‘the broader in- 
terpretation of public use. But under the stricter view, there would be the 
difficulty of proving a sufficient public user beyond mere public advantage. 
Where the state retains the fee, it might be a close case. But where the right 
retained is solely in the nature of an easement, the method would be 
unconstitutional. 


EVIDENCE — HEARSAY: IN GENERAL — ADMISSIBILITY OF DECLARATIONS 
ON QUESTIONS OF IDENTIFICATION. — At a trial for murder, in order to identify 
the defendant as the guilty party, the prosecution offered {in evidence a decla- 
ration of the victim, in which he pointed out the accused and identified him as 
the assailant. The statement was not shown to be a dying declaration. Held, 
that the evidence is admissible. State v. Findling, 144 N. W. 142 (Minn.). 

The court assumes a general relaxation of the rules of evidence on questions 
of identification. In a few respects this appears to be true. Thus the opinion 
rule does not exclude the opinions of properly informed witnesses concerning 
the identity of a person. Craig v. State, 171 Ind. 317, 86 N. E. 397; State v. 
Powers, 130 Mo. 475, 32 S. W. 984. Leading questions are also allowed with 
greater freedom. Rex v. Watson, 2 Stark. 116, 128. But see Rex v. Dickman, 
5 Cr. App. R. 135, 142. These minor variations, however, scarcely sustain 
the broad ground taken by the court. An unsworn identification, by declara- 
tion alone or with gesture, presents all the elements of hearsay, and is therefore 
inadmissible by the weight of authority. O’Toole v. State, 105 Wis. 18, 80 
N. W. 915; State v. Houghton, 43 Ore. 125, 71 Pac. 982. Some courts admit the 
declaration as part of the res gesta, on the ground that it accompanies and ex- 
plains the material act of pointing out the accused. Lander v. People, 104 Ill. 
248. Such a view, however, ignores the hearsay quality of the gesture itself, and 
virtually makes an accompanying gesture the only requisite for the admissi- 
bility of any declaration. The mere recognition of the defendant by the victim 
might possibly have enough probative value on the issue of identification to 
render it admissible as an expression of a material mental state. See Mutual 
Life Ins. Co. v. Hillmon, 145 U.S. 285; Jacobs v. Whitcomb, 10 Cush. (Mass.) 
255. But this exception to the hearsay rule would not cover the accompany- 
ing descriptive declaration. State v. Egbert, 125 Ia. 443, 101 N. W. 101; 
Clark v. State, 39 Tex. Cr. R. 152, 45 S. W. 696. A different situation arises, 
of course, when a former identification is used to supplement a witness’s recol- 
lection. Regina v. Burke, 2 Cox C. C. 295. And the hearsay rule would not 
affect the admissibility of the previous declaration to support an impeached 
witness. See Murphy v. State, 41 Tex. Cr. R. 120, 51 S. W. 940. See also 
2 WiGMORE, EVIDENCE, § 1130. But the principal case seems difficult to 
support. 


FatsE IMPRISONMENT — ARREST WITHOUT WARRANT WHERE CRIME 
CHARGED NoT CommitTep. — A bookseller having suffered repeated losses, 
and reasonably believing a certain clerk to be guilty of the thefts, caused 
him to be arrested without a warrant and prosecuted, on the charge of having 
stolen a particular book. This book had not in fact been stolen. Held, that 
the bookseller, though not liable for malicious prosecution, is liable for false 
imprisonment. Walters v. Smith, 30 T. L. Rep. 158. 
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There is a sharp distinction between malicious prosecution and false im- 
prisonment. See SALMOND, Torts, 2 ed., 351. In the former, malice and lack 
of probable cause must be shown. Abrath v. N. E. Ry. Co., 11 Q. B. D. 440. 
In the latter, even honest mistake is in general no defense. See Lock v. Ashton, 
12 Q. B. 871. The defendant in this case having probable cause is not liable 
for malicious prosecution. However, an arrest on suspicion of felony without 
warrant is prima facie wrongful, and must be justified by showing authority. 
to act, and reasonable action. A constable, having authority to act by virtue 
of his office, need only show that he acted reasonably. Beckwith v. Philby, 
6 B. & C. 635. A private citizen has such authority only when a felony has in 
fact been committed. See 2 Hate P. C. 78; Siegel Cooper Co. v. Connor, 70 
Ill. App. 116. In the principal case, the plaintiff’s arrest for the crimes com- 
mitted would then have been justified. But unless a party acts in reliance upon 
a justification, it cannot be set up. Regina v. Dadson, 4 Cox C. C. 358. It 
would seem to follow that the defendant can justify only by proving the crime 
charged; and that failing in this, he is liable for false imprisonment. 


FALsE ImprISONMENT — Civit LIABILITY OF MINE OWNER FOR FAILING TO 
BrinG EmpLoyvEes uP FROM Mine. — The plaintiff, employed in the defendant’s 
mine, in breach of his contract, quit work at noon, and the defendant refused 
to bring the plaintiff to the surface, although notified of his desire to leave the 
mine. The plaintiff brought an action for false imprisonment. Held, that 
the plaintiff cannot recover. Herd v. Weardale Steel, C.& C. Co., [1913] 3 K. B. 
771. 

The principal case proceeds on the ground that there was no act of imprison- 
ment. The omission to bring the plaintiff up from the niine cannot be so 
linked with the previous act of letting him down as to constitute a single act 
of imprisonment; for the acts of commission and omission are too far apart 
{n time and nature to be conceived of as one. Hill v. Caverly, 7 N. H. 21s. 
Nor is the defendant’s position analogous to that of a locomotive engineer, 
whose omission to exercise control over the moving force is substantially a 
misfeasance. See Kelly v. Metropolitan Ry. Co., [1895] 1 Q. B. 944. A jailer, 
confining his prisoner longer than his legal sentence, has been held liable for 
false imprisonment. Wéithers v. Henley, Cro. Jac. 379; Mee v. Cruikshank, 86 
L. T. Rep. N. Ss. 708. But practically the prison routine must cause the jailer 
to commit new misfeasances. Furthermore, in the principal case the prior 
act of lowering was not tortious because of the plaintiff’s consent. See Kirk v. 
Garrett, 84 Md. 383, 35 Atl. 1089. Thus the court seems clearly correct in 
holding that there was no false imprisonment. 

The facts suggest the possibility of working out a relational duty on the part 
of the defendant to bring his employee to the surface. It has been held that 
a railroad company, having sent a gang of men to an isolated region in very 
cold weather, was bound to transport them to some point where they could 
get food and shelter. Shoemaker v. St. Paul & Duluth Ry. Co., 46 Minn. 39, 
48 N. W. 559. Recovery has also been allowed where the superintendent of 
a coal mine failed to take proper measures to save the lives of miners caught 
in the mine when a fire had accidentally broken out. Bessemer Land & Im- 
provement Co. v. Campbell, 121 Ala. 50, 25 So. 793. In the principal case, the 
plaintiff, by the nature of his employment, was placed in a situation where his 
personal liberty was dependent on a means of exit within the defendant’s exclu- 
sive control. It is possible to argue that not only the interest of personal safety 
but that of personal liberty should be secured by this relational duty of the 
master. On this supposition it would follow, from the cases cited, that a duty 
existed to bring the plaintiff up from the mine. Although the contract relation 
between the parties is at an end, as long as the dependent situation created 
by the employment exists, the employer must perform his relational duties. 
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Packet Co. v. McCue, 17 Wall. (U. S.) 508. For this reason the fact that the 
plaintiff had broken his contract is not here material. In any event such an 
employee could only demand to be taken up when reasonably convenient, in 
view of other mine operations— but this was the fact in the principal case. 


ItteGAL Contracts — Errect oF ILLEGALITY — DEFENSE TO PURCHASER 
UNDER CONTRACT FOR ILLEGAL SALE. — The defendant agreed to buy “reno- 
vated” butter of the plaintiff, under a contract calling for a series of shipments. 
The evidence justified the inference that title would pass outside the jurisdic- 
tion at the time of shipment. After accepting and paying for several consign- 
ments, the defendant refused to receive any further deliveries. In an action 
on the contract, the defendant set up the failure of the plaintiff to mark his 
shipments in compliance with a local statute providing that “ No person, etc., 
shall manufacture, sell, or offer for sale, or have in his possession with intent 
to sell butter known as process butter, unless the package in which it is sold 
is marked ‘renovated butter.’ All process butter shipped from other states 
shall be subject to the same regulations.” (2 Rem. & Bat. WasH. Cope, 
§ 5447.) Held, that the plaintiff may recover in spite of the statute. Armour 
& Co. v. Jesmer, 136 Pac. 689 (Wash.). 

The result is unimpeachable on the facts of the case. The contract would 
be performed in a jurisdiction beyond the operation of the statute. Braunn v. 
Keally, 146 Pa. 519, 23 Atl. 389. The statute makes illegal the selling and the 
possession with intent to sell, but says nothing as to a shipment into the state 
in pursuance of a sale. But, if the court is correct in assuming that the ship- 
ment of misbranded butter would be covered by the statute, it would seem 
that the plaintiff should not recover. There would have been no recovery for 
the price if the sale had been effected in the unlawful manner. Forster v. 
Taylor, 5 B. & Ad. 887; Pray v. Burbank, 10 N. H. 377. And the previous 
method of shipment overcomes the presumption that he would choose the 
lawful course sufficiently to justify the defendant in refusing to proceed. But 
the court reasons that the defendant may not have the benefit of this defense 
as to that portion of the contract which remained executory, because notice 
was not given in time to enable the plaintiff to perform lawfully. If the de- 
fense proceeded on the idea of relief to the defendant, this position would be 
tenable. But a defense constituted primarily for the benefit of the public is 
not forfeited in this way. See Church v. Proctor, 66 Fed. 240, 244. It is there- 
fore submitted that if the statute covered the matter, the defendant was under 
no duty to receive the goods for the refusal of which action was brought. 
Buxton v. Hamblem, 32 Me. 448. See Gallini v. Laborie, 5 Durnf. & East 242. 


INTERNATIONAL LAW—LEGATIONS AND Drrtomatic AGENTS — Immu- 
NITY OF DrpLomaTic AGENTS FROM SUITS: WHETHER WAIVED By UNCONDI- 
TIONAL APPEARANCE. — The defendant, an attaché of a foreign legation in 
England, had entered an unconditional appearance in a civil action regarding 
an undertaking in his private capacity. It did not appear that the defend- 
ant knew of his privilege of exemption from suit. Held, that the privilege 
was not waived by appearing. In re Republic of Bolivia Exploration Syndicate, 
30 T. L. Rep. 78 (Ch. Div., Nov. 12, 1913). 

It has long been a settled rule of law that foreign diplomatic representatives 
are exempt from all local processes in the country to which they are accredited. 
1 Kent’s COMMENTARIES, 15, 38. The same immunity is given not only to an 
ambassador himself, but to his subordinates, family, and servants as well. See 
Respublica v. De Longchamps, 1 Dall. (Pa.) 120, 125; 1 HALLECK, INTERNA- 
TIONAL LAw, 354. It extends so far that the local law does not punish the 
ambassador, even when he conspires against the sovereign to whom he is ac- 
credited. See 1 WESTLAKE ON INTERNATIONAL LAw, 266. Whether or not 
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a violation of duty to the sovereign who sends him, participation in business 
ventures outside the official duty does not render the envoy liable to civil suit. 
Magdalena, etc. Co. v. Martin, 2 E. & E.94. The court in the principal case 
found that the defendant had not waived his immunity as a foreign diplomat, 
raising, but not squarely deciding, the interesting point whether or not he could 
have waived it. That an unconditional appearance does constitute a waiver 
seems to be the decision in Taylor v. Best, 14 C. B. 487. (But see the dictum 
apparently contra in Barbuit’s Case, Cas. t. Talb. 281, 282:) See also 1 Rivier, 
PRINCIPES DU Droit DES GENS, 495, 496. It is submitted, however, that there 
should be no waiver, express or implied, without permission of the envoy’s 
sovereign. It is the sovereign’s business that the representative is sent abroad 
to do. One purpose of the privilege is that the business shall not be interfered 
with by local restrictions. See Barbuit’s Case, supra, 282. Furthermore, it 
would also hazard a sovereign’s dignity if his ambassador, even through his 
own volition, could place himself under temporary allegiance to a foreign power. 
See Schooner Exchange v. M’Faddon, 7 Cranch (U. S.) 116, 138. The ambas- 
sador should not be allowed to waive the privilege which attaches to the office, 
rather than to him as a person. Such waiver is forbidden American diplomats. 
See 4 Moore’s Int. Law DicEst, 631. French authority supports the view 
suggested. Dalloz, 1907, 2: 281. See Drspacnet, Dror INTERNATIONAL 
Pus ic, 3 ed., 258. There are dicta of American courts to the same effect. 
See United States v. Benner, 24 Fed. Cas. 1084, 1087; Valarino v. Thompson, 
7 N. Y. 576, 579. 


JUDGMENTS — OPERATION AS BAR TO OTHER ACTIONS — JUDGMENT FOR 
DAMAGES TO PERSON AS BAR TO RECOVERY FOR DAMAGE TO PROPERTY. — By a 
contract of insurance, the owner of an automobile had agreed to assign to the 
plaintiff all rights for damage thereto. Both the automobile and the owner 
were injured by the same negligent act of the defendant. The owner having re- 
covered damages for the injury to his person, the insurance company now sues 
for the injury to the automobile. Held, that the action may be maintained. 
Underwriters at Lloyd’s Ins. Co. v. Vicksburg Traction Co., 63 So. 455 (Miss.). 

By the weight of American authority, one tortious act injuring a man as to 
his person and property gives rise to only one cause of action, with damage 
for two different sorts of injury; and judgment for the one injury bars a sub- 
sequent action for the other. King v. Chicago, M. & St. P. Ry. Co., 80 Minn. 
83, 82 N. W. 1113; see cases collected 50 L. R. A. 161. Under this doctrine 
the owner in the principal case would have been precluded from bringing any 
action for the injury to his property. Since an assignee can have no greater 
right than his assignor (Savannah Fire & Marine Ins. Co. v. Pelzer Manufacturing 
Co., 60 Fed. 39), the plaintiff’s action must be equally precluded. The court, 
however, purporting to accept the American doctrine, bases it entirely upon a 
policy which prevents a plaintiff vexing a defendant with two suits when one 
would suffice, and holds this policy inapplicable where the suits are brought 
by different parties. By thus restraining the operation of the doctrine that 
there is but one cause where the same act produces two kinds of damage, 
the court attains a most desirable result. But it would seem equally expedient 
and sounder on theory to accept the English view acknowledging the existence 
of two causes of action (see Brunsden v. Humphrey, 14 Q. B. D. 141; 24 Harv. 
L. Rev. 492), but to limit its application by the policy that where one action 
suffices, a plaintiff may sue but once although two dissimilar rights are 
injured. 


Law AND Fact — PROVINCES OF CouRT AND JURY — WHETHER LocIcaL 
CONNECTION A PRELIMINARY QUESTION OF Fact FoR Court. — The plaintiff 
was injured by a defective appliance furnished by the defendant, his employer. 
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To show that the plaintiff had notice of the danger, the defendant offered evi- 
dence of a conversation with respect to the defect, within twenty yards of the 
plaintiff. The court below excluded the evidence, because it was not satisfied 
that the plaintiff heard the conversation. Held, that whether the plaintiff 
heard the conversation was a question of fact for the court. Gila Valley, G. & 
N. Ry. Co. v. Hall (U. S. Sup. Ct., Case No. 68, Jan. 5, 1914). 

Where a rule of evidence excludes logically probative matter unless it has 
satisfied certain prescribed tests, there is a preliminary question of fact for 
the court, whether these requirements have been complied with. Boyle v. 
Wiseman, 11 Ex. 360; Comm. v. Brewer, 164 Mass. 577, 42 N. E. 92. This 
principle should not be relaxed because of the fortuitous circumstance that the 
fact which is presented for the court’s decision happens to be the precise issue 
upon which the jury is to pass. Doe d. Jenkins v. Davies, 10 Q. B. 314; State 
v. Lee, 127 La. 1077, 54 So. 356. Contra, Respub. v. Hevice, 3 Wheeler’s Cr. 
Cas. (Pa.) 505. The weight to be given such evidence, of course, lies with the 
jury. Welstead v. Levy, 1 M. & Rob. 138; Comm. v. Brewer, supra. But the 
admission of the evidence rejected in the principal case would contravene no 
general rule of exclusion. The conversation regarding the defect is offered as 
the secondary link in a chain of circumstantial proof. The court requires, as 
a condition precedent to its admission, that the primary link — the fact that 
the plaintiff heard the conversation — be proved to the satisfaction of the judge. 
It is submitted, with deference, that the application of such a test is a usurpa- 
tion of the jury’s function. The secondary matter should come in, provided 
evidence is offered in support of the primary proposition, from which the jury, 
as reasonable men, could find the connection which the proponent of the evi- 
dence seeks to establish. Stowe v. Querner, L. R. 5 Ex. 155; Comm. v. Robinson, 
146 Mass. 571, 16 N. E. 452. 


MUunIcrpAL CoRPORATIONS — FRANCHISES AND LICENSES — MODIFICATION 
ALLOWING INCREASE IN RATES. — A municipality was empowered to award 
franchises only to the best bidder after due advertisement. Having awarded 
a franchise to a telephone company upon its agreement to furnish service to 
subscribers at a given rate, it subsequently relieved the company of this stip- 
ulation, allowing it to charge increased rates. Held, that the modification is 
valid. Lutes v. Fayette Home Telephone Co., 160 S. W. 179 (Ky.). 

Where a party, as sole beneficiary of a contract, is vested with direct rights 
against the promisor, he cannot be deprived of these rights by any agreement 
between the contracting parties. Henderson v. McDonald, 84 Ind. 149. See 
WaALp’s PoLtock ON CONTRACTS, 3 ed., 273. But such rights will not vest 
unless the parties to the contract so intend. House v. Houston Waterworks Co., 
88 Tex. 233, 31 S. W. 179. In the principal case, the municipality clearly 
intended to secure benefits for its citizens. However, aside from any question 
of rights in the franchise contract, the citizens have direct rights against the 
promisor to compel performance of its common law obligation as a public- 
service company. Webster v. Nebraska Telephone Co., 17 Neb. 126, 22 N. W. 
237. It would seem reasonable to suppose that the municipality intended 
merely to create a public-service company against which the citizens would 
have such rights, but to remain itself dominus of the contract. In such a case, 
the right of the municipality to agree with the co-contractor on alterations 
cannot be denied. Meech v. City of Buffalo, 29 N. Y. 198. However, so material 
an alteration as was here made would seem in effect the granting of a new fran- 
chise. By its charter the city was required to award franchises only after due 
advertisement and to the highest bidder. Unless, therefore, the defendant 
would probably have been the only bidder for a new franchise, so that adver- 
tisement would have been a mere matter of form (City of Hartford v. Hartford 
Electric Light Co., 65 Conn. 324, 32 Atl. 925), the decision would seem incorrect. 


492 HARVARD LAW REVIEW. 


Persons — Ricut TO DowER — SECRET ANTE-NUPTIAL CONVEYANCE. — A 
widower, before a second marriage, made a voluntary conveyance of land to 
an adult daughter by his former wife, without the knowledge of his fiancée. 
Held, that the second wife may claim dower in the land conveyed. Deke v. 
eC)” 260 Ill. 131, 102 N. E. 1059; McAulay v. McAulay, 79 S. E. 
785 (S. C.). 

For a discussion of the principles involved, see NOTES, p. 474. 


PHYSICIANS AND SURGEONS — SURGEON’S LIABILITY FOR NEGLIGENCE OF 
HospitaL NURSE AFTER OPERATION. — A nurse attached to the hospital in 
which the defendant had operated on the plaintiff, negligently failed to remove 
a gauze drain. The plaintiff sues the defendant surgeon. Held, the surgeon 
is net responsible. Hunner v. Stevenson, 46 Chi. Leg. N. 163 (Md.). 

A specialist is not an absolute insurer. He is held to that degree of skill and 
knowledge ordinarily possessed by physicians in similar localities who have 
devoted special study to the disease, having regard to the existing state of 
scientific knowledge. Baker v. Hancock, 29 Ind. App. 456, 63 N. E. 323. The 
position of a specialist who attends a hospital only to operate is that of independ- 
ent contractor. Harris v. Fall, 177 Fed. 79, 85. During an operation he is in 
control. Hillyer v. St. Bartholomew’s Hospital, [1909] 2 K. B. 820. For the 
negligence of the attendants while under his direction he should be responsible. 
Jones v. Scullard, [1898] 2 Q. B. 565; Wyllie v. Palmer, 137 N. Y. 248, 33 N. E. 
381. Moreover, if by reason of his unique knowledge he ought to know that 
some unusual treatment would be advisable, his failure to have it applied 
would seem to be a breach of that duty of care up to which he is held. After 
the operation the care of the patient devolves on the hospital only. Harris v. 
Fall, supra; Baker v. Wentworth, 155 Mass. 338, 29 N. E. 589. The principal 
case is in accord with this view. But even after the operation, if the specialist 
ought to know that extraordinary measures would be expedient, it seems that 
he should be responsible for injuries resulting from his failure so to direct. 


Res Jupicata— Persons CONCLUDED — CO-DEFENDANTS: DECREE IN 
Favor OF ONE CO-DEFENDANT AS CONCLUSIVE IN LATER SuIT BY OTHER Co- 
DEFENDANT. — In a former suit a debtor and three co-sureties had been sued 
together. Two of the sureties were there found not liable and the third paid 
the whole debt. Toa suit by the latter for contribution, the two former pleaded 
the previous suit as a bar. Held, that the question of their original liability 
was not res judicata. Central Banking & Security Co. v. United States Fidelity 
& Guaranty Co., 80 S. E. 121 (W. Va.). 

The principles of res judicata are applied in two classes of cases. See Crom- 
well v. County of Sac, 94 U.S. 351, 352. In one class, the courts refuse to allow 
the same cause of action to be litigated again. Young v. Farwell, 165 N. Y. 
341, 59 N. E. 143. But the doctrine of res judicata also includes the rule that 
any material point actually decided in one suit cannot be re-litigated where 
the same parties are opposed to each other in both suits. Wright v. Griffey, 
147 Ill. 496, 35 N. E. 732; Lynch v. Swanton, 53 Me. 100. There seems no 
reason for a different rule when the parties were co-defendants in the first 
suit, if, as in the case of co-sureties, the judgment in favor of one defendant 
could have been appealed against by the losing co-defendant on the ground 
that his own liability was thereby increased. Ruff v. Montgomery, 83 Miss. 
185, 36 So. 67. Policy requires that a question once judicially passed upon be 
final as to all parties who had an opportunity to litigate that question. In the 
principal case it is necessary for the plaintiff to prove that he and the de- 
fendants were liable as co-sureties. Bulkeley v. House, 62 Conn. 459, 26 Atl. 
352. Robinson v. Boyd, 60 Oh. St. 57, 53 N. E. 494. If the former case had 
decided they were co-sureties, this finding would be evidence in the suit for 
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contribution, since the person sued for contribution has already had an oppor- 
tunity to litigate the question. See Lawrence v. Stearns, 79 Fed. 878; Love 
v. Gibson, 2 Fla. 598. The same reasoning requires that the defendants be 
allowed to take advantage of the former finding that the relation of co-surety 
did not exist. Cross v. Scarboro, 6 Boxt. (Tenn.) 134; Ledoux v. Durrive, 10 La. 
Ann. 7. Contra, Koelsch v. Mixer, 52 Oh. St. 207, 39 N. E. 417. 


RESTRAINT OF TRADE — COMBINATION OF OWNERS OF SEPARATE Copy- 
RIGHTS TO Frx ResaLE Price — Errect oF CopyriGut STaTuTE. — The 
publishers of many copyrighted books combined to boycott all jobbers and book- 
sellers who should not maintain the net prices of copyrighted books fixed by 
the individual members of the combination. Held, that there is an illegal 
restraint of trade. Straus v. American Publishers’ Association, 34 Sup. Ct. 84. 

This decision limits in another way the powers granted by the copyright 
and patent statutes to control copyrighted and patented articles after they 
have been sold. The holder of a copyright cannot limit the resale price by 
notice to the purchaser. Bobbs-Merrill v. Straus, 210 U. S. 339, 28 Sup. Ct. 
722. The rights of a patentee are similarly restricted. Bauer & Cie v. O’Don- 
nell, 229 U.S. 1,33 Sup. Ct. 616. See 27 Harv. L. Rev. 73. The public policy 
against restraints on the alienation of chattels is in such cases apparent. See 
26 Harv. L. Rev. 640. By a decision which seems out of harmony with the 
spirit of these decisions, the Supreme Court has held, however, that a patentee 
may by notice require that a patented article should be used only with certain 
unpatented goods. Henry v. A. B. Dick Co., 224 U.S. 1, 32 Sup. Ct. 364. On 
the other hand, contracts between the owner of a copyright or patent and with 
retailers, not to resell the copyrighted or patented articles below a certain 
price, have been held good in the lower courts. See 26 Harv. L. REV. 640; 19 
Harv. L. REv. 125. Single contracts are obviously not objectionable but the 
legality seems doubtful when there is a system of agreements to limit the re- 
sale price. That such agreements by patentees are not protected by the patent 
statute has been suggested by the Supreme Court. Standard Sanitary Mfg. Co. v. 
United States, 226 U.S. 20, 33 Sup. Ct.9. See 25 Harv. L. REv. 454. It is 
broadly stated in the principal case that the patent and copyright statutes are 
not intended to authorize agreements in restraint of trade. Probably the same 
reasoning would be applied to hold improper a system of agreements to control 
the resale price in the case of patented or copyrighted articles as in the case of 
goods made under a secret process. See Dr. Miles Medical Co. v. Park & Sons, 
220 U. S. 373, 31 Sup. Ct. 376. See 24 Harv. L. REv. 244, 680. In holding 
that combinations by owners of several separate copyrights to control the retail 
prices of the copyrighted article are not protected by the copyright statute, the 
principal case seems clearly right. For a further discussion of the principles 
involved, see 19 Harv. L. REv. 125. 


RESTRICTIONS AND RESTRICTIVE AGREEMENTS AS TO THE USE OF PROPERTY 
— WHERE THE RELATION OF “ DOMINANCY” AND “SERVIENCY” Is LACKING. — 
The plaintiff conveyed a certain lot in fee, the grantee covenanting for himself, | 
his heirs and assigns, not to erect any flat or tenement building thereon within 
a period of twenty years. The covenantor later assigned the land to the de- 
fendant with notice, but without restrictions. At no time did the plaintiff own ° 
any land in the neighborhood aside from that conveyed. The defendant hav- 
ing started to construct an apartment house, the plaintiff seeks an injunction. 
Held, that the injunction be granted. Van Sand v. Rose, 103 N. E. 194 (Ill.). 

The court proceeds on the ground of enforcing an equitable servitude cre- 
ated by virtue of the restrictive covenant. There is no doubt that when ad- 
joining lands are intended to be benefited, a restrictive covenant is enforceable 
against an assignee with notice. Tulk v. Moxhay, 2 Phillips 774. But this 
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is strictly an equitable doctrine. See London, etc. Ry. Co. v. Gomm, 20 Ch. D. 
562, 583. And it is a fundamental equitable principle that equity will not en- 
force a burden where there is no benefit derived. For example, equity refuses 
to specifically enforce a contract where no substantial benefit would result. 
Miles v. Dover, etc. Iron Co., 125 N. Y. 294, 26 N. E. 261. So if the covenants 
in the principal case are considered as running with the land in equity, there 
being no benefit, they should not be enforced. But it seems that the effect 
of such restrictive covenants is rather to create an equitable property right, 
for when the right is once recognized damages are immaterial. Peck v. Conway, 
119 Mass. 546. Yet if so considered, the same result follows, for it would clearly 
be unjust and contrary to sound policy to create a property right to satisfy a 
mere whim of a stranger. Where originally the adjoining lands were benefited, 
but due to a change in the neighborhood the benefit ceases, equity refuses to 
enforce the burden. Jackson v. Stevenson, 156 Mass. 496. A fortiori, where 
no adjoining land ever existed, equity should not recognize a property right 
at all. Nor is this analogous to an easement in gross at law, where these are 
permitted, for there a right of beneficial user is created in the quasi-dominant 
owner, while here no benefit whatever can be derived. It is submitted that 
there must be some physical or financial benefit to the neighboring lands or 
the covenantee’s business, 7. ¢., some relation of “‘dominancy” and “‘serviency,”’ 
or the covenant is only personal and collateral. See Formby v. Barker, [1903] 
2 Ch. D. 539, 552. The authorities also are conclusive against the holding of 
the principal case. Dana v. Wentworth, 111 Mass. 291; Formby v. Barker, 
supra; Rector v. Rector, 135 N. Y. App. Div. sor, 114 N. Y. Supp. 623. 


SALES — Express WARRANTIES — WHAT ConstitTuTES. — The plaintiff 

leased of the defendant a farm, together with all the implements upon it. 
Amongst the latter was a traction engine, in regard to which the defendant 
said before the lease was executed, “You have nothing to do but to flop the 
fly wheel and away she goes.” The plaintiff sues for breach of warranty, bas- 
ing his claim to an express warranty solely upon this statement. Held, that 
he may recover. Tocher v. Thompson, 26 West. L. Rep. 288 (Manitoba Ct. 
App.). 
A recent decision in the House of Lords established for England the rule 
that an express warranty cannot arise without a distinct collateral agreement, 
including an offer to warrant by the vendor and acceptance by the vendee. 
Heilbut v. Buckleton, [1913] A. C. 30. For a criticism of this view, see article 
by Professor Williston in 27 Harv. L. Rev. 1. The principal case, coming as 
it does from a Canadian jurisdiction, is interesting because while announcing 
the test of Heilbui v. Buckleton, it in fact grants recovery on what the American 
authority would treat as merely an affirmation of fact that induces the sale. 
See 21 Harv. L. REv. 555 ff. The court decided the case as though it were 
purely one of sale, although the actual transaction was a long-term bailment 
of the traction engine. It is submitted, however, that this should make no 
difference, and that whatever constitutes an express warranty in the law of 
sales should apply equally to the law of leases of chattels. It has long been 
clear that the bailor of a chattel for a specific purpose is subject to the rules 
of implied warranty. Jones v. Page, 15 L. T. Rep. N.S. 619. 


SALES — STOPPAGE IN TRANSITU — EFFEecT OF ATTORNMENT BY BAILEE. — 
Upon the insolvency of the vendee, a number of claims for stoppage in transitu 
were entered for goods held by the U. bleachery, an independent concern. On 
one lot, the goods before the sale had been bleached and held for the vendor 
and no notice of the sale had reached U. On another lot the goods were held 
as in the first case, but the vendee had given a delivery order to U., received 
delivery of part, and U. held the remainder subject to the vendee’s order. On 


er, 
| 
| 
| 
| 
4 
i 
q 
i 
| 
4 
q 
4 
| | 
| 


RECENT CASES. 495 


a third lot, the vendor sold unbleached goods to the vendee and delivered to U., 
who put them in the vendee’s name, and according to a previous arrangement 
with the vendee bleached at the vendee’s direction and expense, and delivered 
apart. Held, that the right of stoppage in ¢ransitu continued on all the lots. 
In re Poe Manufacturing Co., 80 S. E. 194 (S. C.). 

The decision on the first claim is clearly correct. If a bailee without notice 
of the sale holds goods for the vendor, the latter’s lien may be exercised, as the 
goods remain in his constructive possession. M’Ewan v. Smith, 2 H. L. Cas. 
309; In re Batchelder, 2 Low. 245, 2 Fed. Cas. No. rog9. After the bailee is 
notified to deliver to the purchaser, the right of stoppage in transitu exists 
until the bailee attorns to the buyer. Rowe v. Pickford, 8 Taunt. 83; Norfolk 
Hardwood Co. v. New York Central & H. R. R. Co., 202 Mass. 160, 88 N. E. 
664. The partial delivery of the second lot suggests attornment, but is not 
conclusive. Ex parte Cooper, 11 Ch. D. 68. But attornment appears in the 
bailee’s holding the remainder subject to the vendee’s order. Guilford v. 
Smith, 30 Vt. 49. As to the third lot, the bailee by previous agreement held 
subject to the buyer’s directions from 'the very start. Cf. Scott v. Pettit, 
3B. & P. 460; In re Batchelder, supra. The bailee was under a duty also to 
bleach the goods. A bailee’s additional duty to the purchaser other than 
carriage is such an attornment as to end the transit. See Bethel v. Clark, 20 
Q. B. D. 615, 617; Harris v. Pratt, 17 N. Y. 249, 263; WILLISTON, SALES, 
§ 524; 23 Harv. L. REv. 142. This has been applied where the extra duty was 
forwarding elsewhere. Norfolk Hardwood Co. v. New York Central & H.R. R. 
Co., supra. The duty to bleach seems a fortiori such a submission to the pur- 
chaser as to terminate the vendor’s rights. 


SPECIFIC PERFORMANCE — NEGATIVE CONTRACTS CONTRACT TO Buy 
BEER FROM PLAINTIFF ONLY. — The defendant contracted to buy from the 
plaintiff all the beer used in the defendant’s saloon for a certain period, and not 
to buy from any one else. The contract contained a provision for liquidated 
damages. The plaintiff seeks to enjoin the defendant from buying of any 
other dealer. Held, that the injunction will not be granted. Bartholemae & 
Roesing Brewing Co. v. Modzelewski, 47 Nat. Corp. Rep. 686 (Ill. App. Ct.). 

The question of enforcing a negative contract in regard to land has usually 
arisen in connection with restrictions that are really equitable servitudes. In 
such cases no damage would be necessary for relief. The plaintiff is protected. 
by some courts because the covenant will not run at law. Catt v. Tourle, 
4 Ch. App. 654. The better theory is that the servitude is a property right, a 
forced sale of which would be unjust. (See criticism, in this issue of the Re- 
view, of the Illinois case of Van Sand v. Rose, 103 N. E. 194, 27 Harv. L. REv. 
494.) Such a servitude could be imposed on the defendant’s business as well 
as on his land. Wilkes v. Spooner, 27 T. L. R. 157. It is, however, the intent 
of the parties that creates these servitudes, as inferred from the agreement 
and the surrounding circumstances. Peck v. Conway, 119 Mass. 546. As the 
court in the principal case points out, no such intent is apparent here, so there 
is no servitude, but a mere negative contract. The adequacy of the legal 
remedy is therefore important. The damage that will be caused the plaintiff 
by the defendant’s buying from competitors will exceed the damage from the 
mere loss of the sale, and will be purely conjectural. The presence of a pro- 
vision for liquidated damages will not prevent specific performance. Diamond 
Match Co. v. Roeber, 106 N. Y. 473, 13 N. E. 419. It is therefore submitted 
that the injunction should have been granted. 


THEATRES — RIGHTS OF TICKET HotpER. — The plaintiff, during the course 
of a moving picture performance, for which he had purchased a reserved seat, 
was ejected from the defendant’s theatre, with no unnecessary force. He brings 
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an action for assault and battery. Held, that the plaintiff may recover. Hurst 
v. Picture Theatres, Ltd., 30 T. L. Rep. 98 (K. B. Div., Nov. 18, 1913). 

By the purchase of his ticket the plaintiff gets no legal property right; for 
there is no intention to create a lease, and it does not seem that the possession 
is of such a nature as to create this interest. Wood v. Leadbitter, 13 M. & W. | 
838. Cf. White v. Maynard, 111 Mass. 258; Hancock v. Austin, 14 C. B. N.S. 
634. Contra, Drew v. Peer, 93 Pa. 234. The ticket holder has a license to enter 
the theatre and remain there. But since it is not coupled with an interest, 
it is revocable at the will of the licensor, although consideration has been paid. 
Hewlins v. Shippam, 5 B. & C. 221. On revocation the licensee becomes a 
trespasser. Ruggles v. Lesore, 24 Pick. (Mass.) 187. But, ina jurisdiction like 
that of the principal case, where there is a fusion of law and equity, if the plain- 
tiff’s license gives him a right of which equity will take cognizance it would 
seem enough to defeat the defendant’s justification for the ejectment. See 
SALMOND, Torts, 3 ed., p. 247. But obviously no equitable servitude can be 
imposed by this contract, even though the requisite intent to create it be ad- 
mitted. The contract neither imposes a restriction, nor is there any property 
to which the benefit of the servitude could attach. Dana v. Wentworth, 111 
Mass. 291. Also specific performance of the contract, as such, would be 
denied under these facts, because of the substantial adequacy of legal damages 
and the trivial nature of the contract. Carter v. Ferguson, 58 Hun (N. Y.) 
569. Since a theatre, although licensed by the state, is not a public service 
company, no tort liability can be based on the mere failure to perform the affirm- 
ative duty undertaken. Purcell v. Daly, 19 Abb. N.C. (N. Y.) 301. The court 
therefore seems to have erred in permitting recovery in tort. 


TITLE, OWNERSHIP, AND POSSESSION — POSSESSION — RIGHT OF ADVERSE 
POSSESSION TO RECOVER DAMAGES FOR PERMANENT DEPRECIATION. — The 
plaintiff, in adverse possession of land, seeks to recover for permanent injuries 
caused by the defendants’ diverting a watercourse. Held, that the plaintiff 
cannot recover. La Salle County Carbon Coal Co. v. Sanitary Dist. of Chicago, 
103 N. E. 175 (Ill). 

The better view seems to be that one in adverse possession of land has title 
as regards all the world except the true owner. Consistently with this view, the 
early English statutes of limitations protected the possessor negatively, by 
barring the right of the true owner. See LiGHTwoop, PossEssIon or LAND, 
p. 153. Moreover, the policy of the law was to safeguard possession as such. 
See Pottock & MAITLAND, History OF THE ENcuisH Law, Vol. II, p. 42. 
And this is believed to be the true basis of the theory of “tacking interests” 
by successive possessors. See 3 Harv. L. REv. 322. In recognition of this view, 
an adverse possessor is allowed to have ejectment against any one not claiming 
under the outstanding title. Asher v. Whitlock, L. R. 1 Q. B. 1; contra, Doe d. 
Carter v. Barnard, 13 Q. B. 945. See 20 Harv. L. REv. 563. It is also well 
settled that an adverse possessor may have trespass against third parties. 
Reed v. Price, 30 Mo. 442; Frisbee v. Town of Marshall, 122 N. C. 760, 30 S. E. 
21. As between the owner and one in possession, the latter is the proper plain- 
tiff to bring trespass. Campbell v. Cushman, 4 U. C. Q. B. 9. If the land is 
held adversely, the true owner cannot have trespass. Cook v. Foster, 7 Ill. 652; 
Ruggles v. Sands, 40 Mich. 559. But in the case of a permanent injury there 
is a possibility that the true owner may reéstablish his possession and sue. 
Consequently, to allow the adverse possessor to recover for permanent depre- 
ciation might lead to a double recovery against the trespasser. This practical 
difficulty could be met by requiring the damages to be paid into court, to be 
held for the true owner until the statutory period had run. See 20 Harv. L. 
Rev. 563. It seems, therefore, that the adverse possessor should recover for 
permanent injuries. The authorities, however, support the view of the prin- 
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cipal case. Anderson v. Thunder Bay River Boom Co., 57 Mich. 216, 23 N. W. 
776; Winchester v. City of Stevens Point, 58 Wis. 350, 17 N. W. 3. Contra, 
Cobb v. Illinois & St. L. R. & Coal Co., 68 Ill. 233. 


UNFAIR COMPETITION — INTERFERENCE WITH MAKING oF CONTRACT — 
WHEN JUSTIFIED INTERFERENCE INCIDENTAL TO GENERAL RESTRAINT OF 
TrapDE. — A carpenter’s union consistently refused to handle any lumber 
manufactured in an “open shop.” Plaintiff, an “open shop” manufacturer, 
seeks to enjoin this boycott so far as it affects his product. Held, that no in- 
junction will issue. Paine Lumber Co., Lid., v. Neal, 50 N. Y.L. J. 1497 (U. S. 
D. C., So. Dist. of N. ¥., November, 1913). 

For a discussion of some phases of the “secondary boycott,” see Notes, 
p. 478. 


Usury — PurciInc OBLIGATION OF THE TAINT OF Usury — EFFECT OF 
New ConsmpERATION. — To secure an usurious loan, the defendant placed on 
his land a first mortgage, which by the statute of usury was a valid lien only 
to the amount actually lent. In consideration of the surrender of this securi 
and the permission to place a large first mortgage on the land, the defendant 
gave to the plaintiff a second mortgage which still secured a sum larger than 
that actually, lent and executed a release of all claims for usury taken. The 
plaintiff sues to foreclose this second mortgage. Held, that he is entitled to 
a decree for the full amount secured, without deductions for usury. Blohm 
v. Hannan, 88 Atl. 622 (N. J.). 

It is well settled that the taint of an originally usurious obligation affects all 
securities in the form of notes and mortgages into which the usurious element 
can be traced. Cobe v. Guyer, 237 Ill. 568, 86 N. E. 1088; Nicrosi v. Walker, 
139 Ala. 369, 37 So. 97. By mutual agreement, of course, the parties may ex- 
clude all usurious items from the transaction and substitute a new security 
covering only the amount lawfully due . Vermeule v. Vermeule, 95 Me. 138, 
49 Atl. 608; Phillips v. Columbus City Building Ass’n, 53 Ia. 719, 6 N. W. 121; 
Sanford v. Kunz, 9 Ida. 29, 71 Pac.612. Such an arrangement may even val- 
idate the original securities. Warwick v. Dawes, 26 N. J. Eq. 548. Contra, 
Miller v. Hull, 4 Den. (N. Y.) 104. So long as usurious elements remain, 
however, the mere intervention of new obligors or obligees does not remove the 
taint. Bridge v. Hubbard, 15 Mass. 96; Fitzpatrick v. Apperson’s Executrix, 79 
Ky. 272. But a renewal of the original security given to a holder for value 
without notice is held to be purged of usury. Cuthbert v. Haley, 8 T. R. 390; 
Kent v. Walton, 7 Wend. (N. Y.) 257. The authorities also generally agree that 
the taint of usury will not extend to an obligation founded upon new consider- 
ation, unless the arrangement is a device to evade the statute of usury. Thus a 
new loan subsequent to a bond fide payment of the usurious debt will be free from 
usury. Hoopes v. Ferguson, 57 Ia. 39, 10 N. W. 286. Cf. Shinkle v. First National 
Bank of Ripley, 22 Oh. St. 516. And the usury does not affect a new security 
given to the usurer by one who has contracted with the debtor to pay the debt. 
Scott v. Lewis, 2 Conn. 132; Cramer v. Lepper, 26 Oh. St. 59. Cf. Smith v. 
Young, 11 Bush. (Ky.) 393. See WALD’s PoLLocK, CONTRACTS, 
275. But thesurrender of the usurious obligation as between the original parties 
could not be new consideration within this rule without practically nullifying 
the statute of usury. King v. Perry Ins., etc. Co., 57 Ala. 118. In the principal 
case, however, the subordination of the original mortgage appears to satisfy the 
conception of new consideration, and the decision is undoubtedly correct. 


WATERS AND WATERCOURSES — FLoop WATERS — Non-RIPARIAN OWNER’S 
Ricut To Frowace. — The defendant erected an embankment on its land and 
thus cut off water which, during flood times, overflowed from a watercourse 
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and crossed over the defendant’s land to the non-riparian land of the plaintiff. 
The plaintiff, being thus deprived of the fertilizing effect of the water, seeks 
damages. Held, that he may recover. Thompson v. New Haven Water Works, 
86 At 585 (Conn.). 

For a discussion of the principles involved, see NoTEs, p. 476. 


BOOK REVIEWS. 


CERTAINTY AND Justice. By Frederick R. Coudert. New York and London: 
D. Appleton and Company. 1913. pp. vii, 320. 


This book is a series of eleven essays, nine of them contributed to various 
legal periodicals during the last ten years, and two now printed for the first 
time. Despite the circumstances of théir first appearance, the essays con- 
stitute a well-considered and homogeneous body of thinking on the topic in- 
dicated by the general title. Mr. Coudert brings to the age-long discussion of 
the importance of certainty in the administration of justice an abundance of 
apt and interesting illustrative material, gathered from a wide experience as a 
practitioner, a well-trained and thoughtful reflection not only upon his own ex- 
perience and that of the American bar, but also upon a familiarity with the 
law and legal machinery of continental Europe and particularly of France. 
Indeed one of the most obvious morals of the book is the value which an ac- 
quaintance with the modern civil law of continental Europe possesses for the 
active practitioner, and even more for the thoughtful jurist and legal reformer. 
Mr. Coudert is all of these, and his contribution to the problems of legal reform 
is everywhere enhanced in importance by his familiarity with the achievements 
of the other great legal system of Western civilization. 

The first three essays of the book set forth its central thesis — that our day 
demands a greater flexibility in the administration of justice than has been pos- 
sible to the courts under a somewhat undiscriminating devotion to the ideal of 
certainty as formulated in the rule of stare decisis. He favors what he would 
call a liberal interpretation of both the unwritten and the written law, and 
especially the provisions of the Constitution. He is willing to trust the task 
of this interpretation to a thoroughly trained and professionally high-minded 
bench and bar, learned not only in the more definite legal lore which constitutes 
their professional equipment, but also in the traditions of their calling and 
the ideals therein formulated. In the hands of such a bench and bar a de- 
creasing regard jfor precedent gua precedent might well be replaced by an 
increasing familiarity with the social and economic ends which the administra- 
tion of justice is, after all, only a means of achieving. Mr. Coudert is no doubt 
right in believing that professional training and idealism, giving us an ade- 
quately prepared bench and bar, are our surest guaranties of an efficient ad- 
ministration of justice. On the other hand, it seems unfortunate that his 
analysis of the fields in which certainty is desirable and those in which the 
very nature of the subject-matter makes rigid rules unworkable has not been 
more thorough-going. The real antithesis in juristic thought is not between 
certainty and justice, but between the field of rule and that of discretion. Jus- 
tice sometimes demands a certain rule; at other times it demands the possi- 
bility of a judicial discretion regulated only by a proper training in the processes 
of judicial thinking, and by a proper education preparing the administrator to 
appreciate the social ends which will be affected by the wisdom or unwisdom of 
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his decision. To be more specific, in the fields of property and commercial 
dealings, certainty, a definite and ascertainable rule by which men can plan for 
future transactions, is the paramount desideratum. On the other hand, in 
those fields of law involving problems of human conduct and personal relations, 
— in questions, for example, of tort, of divorce, of fiduciary relations, such as 
trusts or agency, — free play must be given to the discretion of the trained 
administrator. It is in the delimitation of these two fields, both of them essen- 
tial in the administration of justice, that the work surely lies which at present 
most needs to be done. It is unfortunate, then, that any antithesis should even 
be suggested between certainty and justice, though the antithesis lies rather 
rab the title than in the content of Mr. Coudert’s thoughtful and suggestive 
k. 

Nevertheless it must be said that the apparent approval with which Mr. 
Coudert regards the alteration, by the indirect method of interpretation, of 
definitely formulated rules such as make up our written constitutions is to be 
regretted. The courts who by any spurious interpretation change a definite 
rule while ostensibly paying homage to it are doing a serious disservice to the 
cause of justice, as well as to that certainty which the lawyer of an earlier gen- 
eration prized as the most valuable element of the law. Where a change ought 
to be made, it is better that the judicial branch of the government be patient 
until the popular demand has formulated itself with sufficient definiteness and 
grown to sufficient earnestness to produce a direct and thorough-going amend- 
ment by legislation, rather than that it unsettle the popular mind as to the 
efficacy of any form of words, however definite, to lay down a rule of law, by 
forcing upon such form of words in any particular instance an interpretation 
which in fairness it cannot be said it was intended by its framers to bear. The 
popular mind has already too deeply rooted in it the impression that it is the 
highest exhibition of legal skill to drive a coach and four through gaps in the 
most careful devices of language, — hence no doubt a large part of the popular 
distrust which Mr. Coudert recognizes to exist against his profession. Pretty 
obviously the remedy for this distrust is not to use this astuteness to achieve 
presently popular ends by means which the ethical sense of the community 
cannot permanently approve. The public, though they may be gratified to 
find their wishes served by such a display of legal acumen, cannot but in the 
long run come to feel that this same acumen may sometime be used to frustrate 
the popular will as embodied in enactments which they wish enforced with literal 
strictness. Indeed this is the state of mind which now exists, and no use of 
powers of interpretation will permanently alter it. Mr. Coudert suggests much 
more accurately the real remedy for the popular distrust of the legal profession 
when he emphasizes the need of high ideals and adequate education for the 
lawyer. With the administration of justice in the hands of a bench and bar 
thus properly prepared, there will be no need for the frequent suggestion that 
rules or documents which seem to hamper the development of a modern and 
rapidly changing society may ve nullified by any process of indirection. 

C. A. H. 


A TREATISE ON THE LAW OF CORPORATIONS HAVING A CapiTaL Stock. By 
William W. Cook. Seventh Edition. Boston: Little, Brown, and Com- 


pany. 1913. 5 volumes. pp. lxxii, 4984. 


In reviewing the most recent edition of a book which, like Cook on Corpora- ~ 
tions, has been steadily developed through many previous editions, it is un- 
necessary to describe in detail the general characteristics which the latest 
edition shares with those that have gone before. Any lawyer who has had to 
do in recent years with corporations has known that he could not be sure that 
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he had found all the authorities on any point of corporation law until he 
had consulted Mr. Cook’s book. There he would find, under the appropriate 
section, nearly if not quite all the authorities from every jurisdiction, not 
only cited, but probably stated in some detail. Such a treatise — even though 
the statement of cases be confined as closely as possible to long notes — is not 
the best form in which to present forcefully and clearly the theory of corpora- 
tion law, to weigh its conflicting decisions, and to unify the whole; but it is 
an excellent method of making accessible to the practicing lawyer the exact 
judicial opinion for which he is seeking, without compelling him to read the 
many unstated cases cited in an encyclopedia. For this reason the sixth edi- 
tion of Cook on Corporations has been found to be very useful, and in the 
same field the seventh edition promises to surpass all its predecessors. 

As stated in the preface, the present edition contains about sixty thousand 
citations of cases, about six thousand of which have been decided in the five 
years which have passed since the publication of the previous edition. Except 
in a few instances, these decisions have not caused Mr. Cook to change materi- 
ally his statement of the law; but their mere insertion in the text and notes, 
has added to the present edition about three hundred and sixty-five pages. 
This new matter is scattered almost evenly over the whole field covered by 
the three thousand seven hundred pages of the previous edition. In a few 
instances a change has been made in the statement of the law, or new state- 
ments have been made, indicated sometimes by changed sub-headings in the 
very complete analysis contained in the chapter headings. The more notice- 
able changes and additions occur in relation to the following subjects: various 
ultra vires acts; criminal liability of promoters for fraud; certain elements in 
contracts for sale of stock and in the liabilities of brokers; amendment of 
charters; restraint of trade and monopolies; voting trusts; dissolution; fraud 
by majority stockholders; authority of corporate officers and agents; public- 
service companies and various matters of procedure. To comment upon the 
changes in detail is beyond the scope of this review. It is sufficient to say that 
the new matter is handled so similarly to the old, and inserted so carefully in 
the right place, that the reader could hardly detect it if it were not for the 
dates of the citations of the cases. 

In the last volume of the present edition there have been inserted for the 
first time ninety-one forms, occupying some two hundred pages. These forms 
do not purport to cover the whole field of ordinary practice; but they do con- 
tain copies of instruments of known value which could not easily be obtained 
by the average lawyers, as for example, the purposes and by-laws of the 
United States Steel Corporation; the organization of Chicago Street Railway 
Trust; the underwriting agreement in connection with Union Pacific four per 
cent twenty-year convertible bonds; and the mortgage of the Great Northern 
Railway in 1911. These forms are a most valuable collection. 

This review would not be complete without a reference to the introduction 
which contains a second presentation of Mr. Cook’s theory that if government 
ownership of railroads is to be avoided, the federal government should form 
a gigantic holding company to acquire gradually the stock of all the railroads 
of the country. The stock of this holding company should pay three per cent 
dividends per annum and be sold to the public, and the directors should be 
elected by the Interstate Commerce Commission, or possibly by the stock- 
holders under restrictions that would prevent a few large stockholders from 
obtaining control. This theory was presented in the introduction to the sixth 
' edition, but the changes made in the later presentation together with the 
criticism by Mr. Acworth, a leading English railroad authority and member 
of the Vice Regal Commission on Irish Railways, and Mr. Cook’s reply thereto, 
make this second presentation — which is very interesting in itself — the 
more interesting to those who have read the former exposition. PK 
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ELEMENTARY PRINCIPLES OF THE ROMAN PRIVATE LAw. By W. W. Buck- 
land, M. A., Fellow and Tutor of Gonville and Caius College, Cambridge. 
Cambridge: University Press. 1912. pp. viii, 419. 


This is a new type of elementary book on Roman law. Indeed it is not ele- 
mentary in the sense that has been made too familiar by the general run of 
manuals and compendiums in English. Instead it is the type of elementary 
book which may be written only by one who has mastered his subject and may 
be used only by one who desires to study the problems which his subject raises, 
and not merely to pass a conventional elementary examination. 

In form the book is a running commentary on Gaius and the Institutes; not 
in the usual manner of such commentaries, however, but in the form of stating 
the problems that grow out of the texts, and the difficulties involved in recon- 
structing the institutions and doctrines of the classical Roman law on the 
basis thereof. As stated by the author, the purpose is “to discuss institutions 
rather than to state rules, to suggest and stimulate rather than to inform.” 
This purpose is well carried out. The teacher familiar with the controversies 
which continental scholars have been raising, especially in their attempts to 
recover the law of the third century from the palimpsests, as it were, which 
interpolations in the Digest have made of the excerpts from the classical 
jurists, will find that the problems that are worth while have been selected with 
much judgment and have been stated critically. He will find, moreover, that 
the author has thought about them and so has been able to give an independent 
value to his way of raising them. 

If there are still those who study law by themselves, as many of us had to do 
substantially in the past, they could make no mistake in taking such a book 
after the Institutes and Gaius, and attempting to wrestle with the questions 
which it suggests by the aid of the Digest and the references to the modern 
books. But in such a subject as Roman law students of this sort are likely 
to be teachers. It is probable, therefore, that the book will be used more by 
teachers than by students. 

The tendency of recent scholarship on the Continent is in the direction of 
historical and institutional study of the Roman law prior to Justinian. We 
must not forget, however, that Justinian’s law books were the materials upon 
which those wrought who built up our modern law and that the “gemeines 
Recht” of the eighteenth and nineteenth centuries which resulted has possibly 
more value for Anglo-American students because of its relation to comparative 
law. Study of the way in which the same problem is dealt with in the Anglo- 
American common law, in the modern codes and in this common law of con- 
tinental Europe, and comparison of the way in which the Roman law, as found 
in the Digest, has been developed into law for modern Europe with the way 
in which we are treating our classical common-law tradition, may possibly be 
as important and as valuable as reconstruction of the legal institutions of the 
days of the Antonines. Recently “Pandekten” have been pushed to one side 
in Germany and yet one may suspect that this study of the common law which 
culminated in the code may presently prove fruitful as a new common law 
develops on the basis thereof. At any rate it would seem desirable that in- 
stead of continuing to follow continental scholarship English and American 
students of Roman law devote at least part of their time to the body of doc- 
trines based upon the Digest which underlies the law of all that part of the 
modern world which does not speak English. R. P. 
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Tue Eyre or KEnt, 6 AND 7 Epwarp II, 1313-14, Volume III; being Vol- 
ume VIII of the Year Book series of the Selden Society and Volume XXIX 
of its Proceedings. Edited by William Craddock Bolland. London: 
Bernard Quaritch. 1913. pp. lii, 242. 


Again we have an interesting and well-edited Year Book from competent 
hands. The cases are almost entirely concerned with land, and of direct in- 
terest to a student of the history of our land-law. Such incidental matters as 
repay inquiry are put before us in the painstaking introduction. The editor 
also considers the burgage “‘assize of fresh force.”” He works out from obscure 
sources such economic facts as the salary of the judges (£40 for a Chief Justice, 
and seldom paid) and of the clerks; and the cost of hares, rabbits, and capons. 
A hare, it seems, cost only half as much as a rabbit; a fowl only about half a 
good capon; and a rabbit rather more than a capori. He also explores the 
meaning of the mysterious word “eel” in the statute of Westminster I, and 
finds it no more occult than the somewhat disguised first syllable of aliud. 
Again the clever editing reminds us of Maitland; and we hope that the editor’s 
farewell is not for long. There is many an unpublished Eyre roll; and Mr. 
Bolland has proved that the Eyre is quite as interesting to the legal historian 
as the bench itself. J. H. B. 


Tue Law As A Vocation. By Frederick J. Allen. Boston: The Vocation 
Bureau. 1913. pp. 100. 


BANKS AND BANKING. By John D. Falconbridge. Second Edition. Toronto: 
Canada Law Book Company, Limited. 1913. pp. lxviii, 857. 


Criminotocy. The Modern Criminal Science Series. By Baron Raffaele 
Garofalo. Boston: Little, Brown, and Company. 1914. pp. xl, 478. 


THE AMERICAN DOCTRINE OF JUDICIAL SUPREMACY. By Charles Grove Haines. 
New York: The Macmillan Company. 1914. pp. xviii, 365. 


Cases ON CONSTITUTIONAL Law. American Casebook Series. By James 
Parker Hall. St. Paul: West Publishing Co. 1913. pp. xxxii, 1452. 


COMMENTARIES ON EvipENcE. Volumes I, II, and III. By Burr W. Jones. 
San Francisco: Bancroft-Whitney Company. 1913. pp. xxvii, 1031, 
1071, 1036. 


Boycotts AND THE LABOR STRUGGLE. By Harry W. Laidler. New York: 
John Lane Company. 1914. pp. 488. 


GREAT JURISTS OF THE WoRLD. Continental Legal History Series. Edited by 
Sir John Macdonell and Edward Manson. Boston: Little, Brown, and 
Company. 10914. pp. xxxii, 607. 

THE VALIDITY OF RATE REGULATIONS. By Robert P. Reeder. Philadelphia: 
T. and J. W. Johnson Co. 1914. pp. xv, 440. 


Law RELATING TO THE CotontEs. By Sir Charles J. Tarring. Fourth Edi- 
tion. London: Stevens and Haynes. 1913. pp. xxiv, 398. 


Essays in LecAt History. Edited by Paul Vinogradoff. New York: Ox- 
ford University Press. 1913. pp. viii, 396. 
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